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the land cannot be charged in an action of debt with 
the whole rent, but only for a proportionate part 
thereof I am inclined to adopt the reasoning of 
Greer, J. stated above and hold that the defendants 
7 and 9 are liable jointly and severally with the other 
defendants for the plaintiff’ s entire claim.

Upon the above findings the appellant is entitled 
to judgment against all the respondents except 
respondent no. 8 for the amount decreed by the Court 
below. But for the reasons given by my learned 
brother the decree against respondents 7 and 9 
(defendants 7 and 9) should be subject to the 
conditions set forth in his judgment.

I accordingly agree that the appeal should be 
allowed in part as against the respondents 7 and 9 
and dismissed against the other respondents.

A ffea l allowed in fart against 
res'pondents 7 and 9 and 
dismissed against others.
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Before Harries, C.J. and Wort, J.

COMMISSIONERS OF THE AERAH MUNIGIPALITY
V.

193940.
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INDBR CHx\N,D.̂ *-
:B iM f and :Onssa; M 192‘2 (Bihar and Orissa

Act V II o/: 1922), sections and 180̂ — resolution fixing- 
scale of fees for all platforms—smution. of Local GovermneM 
not ohtained'-^im'position of n'hether ultra mres—imposi
tion of fee under section 180, voheiher controlled by the 
from ions of section 82 (S),

* from' Appallate I)ecree: no.; 138 ^of' deoision ■
oi Babu Eshetra: Nath Singh, Subordinate Judge of Arrah, dated the 
22nd of December, 1937, reversing a decision of Babu Ram Eatna Singh, 
Mimsif ; of Arrah  ̂ dated the 9th th& judgmerit after-:
remand being delivered by Babu A. N. Bonerji, Subordinate Judge, 
2nd Court of Arrah. on the 12th of September, 1939.
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1989-40. Section 83 of the Bihar and Orissa Municipal Act, 1922, 
proTides :

“  (J) The Commissioners may, from time to time, _ at a meeting 
convened expressly for "Ijlie purpose, of which due notice shall have 
been given, subject to the provisions of this Act and with the sanction 
of the Local Government, impose within the limits of the Municipality 
the following taxes and fees, or any of them;—

i

(S) The Commissiouers may, from time to time, at a 
convened as aforesaid, and. in accordance with a scale of fees to be 
approved by the Local Government, charge a fee in respect of the 
issue and renewal of any license which may be granted by the 
Commissioners under this Act and in respect of which no fee is 
leviable under sub-section Q ).”

Section 180 of the Act. lays down :—
“ ('I) No platform shall be erected, re-erected or extended upon or 

over any public road or drain without the previous sanction of the 
Commissioners.!

(3) The owner of every platform, except platforms which are used 
for giving such access to the houses as the Commissioners may consider 
necessary, shall, if the Commissioners at a meeting ao direct, take 
out a licence for keeping the platform.

(S) Every such licence shall remain in force for one year and 
shall be renewable annually.

(4) For every such licence there shall be paid a fee to be fixed
by the Commissioners at a rate of not less than two annas nor more 
than eight annas for each square foot of the superficial area of the 
platform except such portion thereof as is used for giving such access 
to a house as the Commissioners may consider necessary.............. .......”

The Municipal Commissioners, at a meeting, resolved 
that “  two anna.8 six pies per square foot per year be levied 
on the platforms abutting on the Mimicipal drains”  in a 
certain area described in the resolution, and further resolved 
that “ fees on the platforms on Municipal roads, lanes, drains 
of lands within the rest of the area be levied at the rate of 
two lannas per square foot per year In pursmuice of this 
resolution the Commissioners imposed a fee in respect of a 
platform kept by the plaintiif. The consent of the Local 
Government was not taken. The plaintiiffi sued the Municipal 
Gommissionei's, inter: alia, / for a : declara.tion “  that the 
imposition of a fee by the defendants for taking license for 
plaintiff’s keeping platform is illegal and ultra vires

ifeM, that the Gommissioners had not acted ad hoc under 
section 180, in fixing fee for the license with regard to the 
particTilajr platfona of the plaintiff and that what they
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apparently purported to do by the resolution was to fix a 
scale of fees for the issue and renewal of any license which 
might be granted under the A ct;

19^-40.

CoMMIS- 
aiONEES OP

(w) that the imposition of the fee came within the mis- 
chief of section 82(?) of the Act, and, as the consent of the 
Local Government wag not obtained, it was nifra vires.

Query : W hether the license fee imposed under- section 
180 of the Bihar and Orissa Municipal Act, 1932, is controlled 
by the provisions of section 82(^) of the Act?

Appeal by the defendants.
The facts of the case material to this report are 

set out in the judgment of Wort, J.
The appeal was in the first instance heard by 

Manohar Lall, J. who referred it to a Division Bench 
by the following judgment.

M anohak Lax.1/, j . — I think it is desirable that this case should 
be heard by a Division Beiicii. The question as to whether section 82 
of the Municipal Act controls section ]80 has not been the subject of 
a decision by this Court. There is merely a stray observation of 
Mr. Justice Rowland in the case of Seth Ghadsiram v. Vice-Gkairman, 
Samhalpur Municipality Ĉ ). I am doubtful as to the correctness of 
that observation. The matter is of considerable importance to the 
Municipality and to the rate-payers in this province.

With these remarka the case is referred to a Division Bench for 
disposal.

On this reference
Bd^dem Sahay (-with Mm MahaUn P'̂ cisad, Eari- 

ncmdan Singh and Tarheshwar Nath), for the appel
lants.

Dr. D. N. M itter (with him D. N. Yarma and 
S. Sundar Sinha), for the respondent.

W ort, J.—This appeal comes before this Court 
after remand. The case was remanded for the 
purpose of deciding a question of fact relating to a 
drain in Arrah. The Municipal Commissioners, who 
are the appellants, were the defendants in the trial

(1) (193^X  I, K  (Pat.) 101.
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1989-40, Court in a case in which the plaintiff claimed the 
1 ^ .' followmg reliefs:
sroNEBS OP u circumstances stated it be declared that
â EB Ahhah ĵ ĵ g imposition of a fee by tiie defendants for taking liooiise for plaiii- 

Munigi- tiS'a keeping platform ia illegal and ultra vires and the defendants
PAMTY jĵ o right to realize the same from the plaintiff and that the said

 ̂ levy of platform-tax is illegali xMra vires uiid beyond tlie powar of
I nder defendants and the defendantH are noi:. entitlcHl eitlier in law or in

Oeand. equity to do the same and demand the same from thi; plaintiff.”

WoBT, J. The second relief claimed was :
“ That the dofandants be restrained froxn realizing platform-fee 

■ or taking proceedings against the plaintiff under the Mvuiicipal Act or 
by-laws of the Municipality for not taking a license or compelling the 
plaintiff to remove his platform (if any) during the pendency of the 
suit. ”

The plaintiff further claimed a refund of the 
amount paid with interest.

Several questions were raised in the Courts 
below, and in the lower appellate Court the plaintiff 
succeeded. The learned Judge in the appellate 
Court came to the conclusion, contrary to the conten
tion of the Gonunissioners,. that the drain Was not a 
Municipal drain and that, therefore, the Municipal 
Commissioners had no jurisdiction over it. He also 
decided two questions of law in favour of the plain
tiff, which will be indicated by the points to which I 
shall refer in this judgment.

- This Court, being in doubt as regards the find
ings of fact, remanded the case to the Subordinate 
Judge for the determination of the question whether 
the drain was the Municipal drain, or whether it ;was 
within the limits of the District Board road. The 
contention of the plaintiff was that the District Board 
road was 38—8'' in breadth a.nd that the drain in 
question came within those limits. The learned 
Judge in the Court below, after remand, has come to 
the conclusion that the drain is beyond the limits of 
the Bistrict Board

A Commissioner was appoint^.
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says the learned Judge CoMkis-
' , . ' SIONEUS 01'

“  shows that the road in front of the plaintiff’s house was 44 feet 
4 inches wide from the south-east corner of the plaintiff’s house,
44 feet,3 inches wide from the southern stairs of the plaintiff’s house, 
and 44 feet 5 inches wide from the north-east corner of the plaintiiS’e ^
house.............. ........From the measurements made by the Commissioner it Xndeb
will appear that at 20 places, where the plaintiff wanted the width of Chand
the road to be measured, it varied from 24 feet to 38 feet 6 inches.
the average coming to 29 feet 10 inches.”  W oM , .T.

The learned Judge has come to a conclusion in 
accordance with this report, and it will be seen there
fore that the drain is beyond the limits of, the District 
'Board road. On that conclusion it seems to be 
abundantly clear that, contrary to the plaintiff’s con
tention, the ■ drain is that of the Municipal 
Commissioners and not of the District Board. How
ever, that matter does not dispose of the case.

Dr. Mitter, on behalf of the respondent, raises 
several questions of law. The first is on the construc
tion of section 82 of the Bihar and Orissa Municipal 
Act, 1922. Section 82 provides that

“ the Conamissioners may, from time to time, at a meeting 
convened expressly for the purpose, of which due notice shall have 
been given, subject to the provisions of this Act and with the sanction 
of the Local Government, impose within the limits of the Eimioipality 
the following taxes and fees, or any of them.”

Then a list in clauses (a) to (I) of the matters 
with regard to which fees are chargeable under the 
first sub-section is given. It is with regard to the 
second sub-section that the question arises. Tiie 
second sub-section runs thus :

“ The Commissioners may, from time to tiiiie, at ,a meeting con- 
, vened as aforesaid, and in, , accordance with / a scale of V fees to , be 

approved by the Local Government, charge a fee in respect of the 
issue and renewal of any license which naay , be granted by the Gom- 

; misaioners under this ;Act: fmd in :iespect of whŵ ^̂  is leviable
under sub-section (1).”

Shortly stated the contention is that the tax 
which the Commissioners here purported to impose by 
their Resolution of the 18th January, 19135, comes 
within the mischief of that sub-section. Section 180,



wliicli is the warra,iit to the Commissioners to impose 
CoMMis- the tax, is as follows :

SIONERS 01?
THE Abbae " platfonn shall be erected, re-Grected or extendea upon or 

M unioi- public road or drain witlioiit the previous sanction d:f the
PAim  Commissioners.”

Indee Sub-section ( )̂ of section 180 of the Act 
Chand. Iprovides: ■

W ort, J, “  The owner ol every platform, except platforms which are nsed 
for giving such access to the houses as the Oommiaaioners may
consider necessary', shall, if the. CornmiKsionerf; at a meeting so direct, 
talce out a license for Iceepiiig the platform.”

Sub-section (S) provides that such license shall 
remain in force for one year. Snb-section (4) 
provides that

“  for every such license there Khali he paid a fee to be fixed by 
the CommiBsionerR at a rate of not lesfi than two annas nor more 
than eight annas for each square' foot of the superficial area of the 
platform except such portion, thereof as ia used for giving such access 
to a house, etc.”  , ■

Sub-section (5) is a penalty clause making a 
nerson who contravenes the provisions of the section 
liable to a fine not exceeding fifty rupees.

At first it was' thought that in this case the 
Commissioners had acted ad Iwc-w. fixincf fee for the 
license with reffard to this particular platform. Bnt 
that view of the Dif̂ tter is clearly wroriĉ  when the 
Resolution of the 18th of January, 1985, is looked 
into. It was passed nt n- nieetingr of the Commis
sioners at which the Chairman, the Vice-Chairman, 
and four other members were present and the 
resoliition which wa,s passed unanimously on that 
occasion was that

“ two annas six pies per sqnare foot per year be levied on the 
platforms abutting on the Mxmicipal drains ”

in a certain area described in the resolution. It was 
further resolved that

iee^ on the platforms oia Mimioipal roads, lanes, drains or lands 
' xdtHn the rest of the area be levied at the rate of two annas tier sauare 

foot ..per yesEji”
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It seems to me quite clear, therefore, that 
whetiier the Commissioners were entitled tinder commis- 
section 180 of the Act to act ad hoc as I have described sionbes o f  

it, they_ certainly did not purport to do so by 
Resolution of the 18th of January, 1935. What they paiim' 
were apparently doing was fixing a scale of fees for . v. 
the issue and renewal of any license

' ‘ vvliicli might be gi'anted by the Commissioners under this Act WoEij 
and in respect of which no fee was IsTiable under sub-section (1)"

(of section 82). To repeat myself, it is clear 
that the Commissioners were fixing a scale of fees for 
licenses with regard to platforms erected over Muni
cipal drains. Now, it is contended by Dr. Mitter, 
therefore, that unless they have the previous sanction 
of the Local G-overnment the tax so charged was 
ultra vires the Commissioners, It is admitted that 
the consent of the Local Government was not obtained.
The words of the sub-section I  shall repeat :

“  The Commissioners may, from time to time, at a meeting 
convened as aforesaid, and in accordance with a scale of fees to be 
approved by the LocaJ Government, charge a fee in respect of the 
issue and renewal of any license which may be granted by the Com
missioners.”

I used the words previous sanction of the 
Local Government ” , and although the expression 
may be to some extent inaccurate, it is quite clear 
that i f  the sub-section a,pplie8, the imposition of the 
tax without the consent of the Local Government 
would be illegal; and that is the question which arises 
for determination in this appeal. It was contended, 
as I have already stated, that the Commissioners 
could act in each case and fix a fee according to the 
circumstances of each case,, and that as the Legisla
ture had fixed the limits within which the tax should 
be imposed, no consent of the Local Government was 
necessary. Sub-section ( )̂ of section 82 speaks of the 
issue and renewal of fees for licenses charged under 
sub-section (1). Instances of this are to be found in 
three sections,
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■193940. Section 256 of the Act provides that
COM'MIS-_______  tlie CoimnisF'.ioners may,
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i'rom tiimc! to time, grant licenses to

It is true that the section does not appear on the 
face of it to warrant the CommisKsioiiers charging any 
license fee, the Act merely referring to a license to 
be granted by the Commissioners and the power of 
the Commissionera to prescribe a scale of the rates for 
the sale of such articles referred to in the section. 
But I assume that authority is given to the Com
missioners that fees would be chargeable for the 
grant of that license.

Section 269 of the Act gives power to the Com
missioners to license premises used for trades described 
in the various sub-clauses of the section, and sub
section (S) of the same section provides :

“ The Commissioners at a meeting may, subject to a maximum 
to be fixed by tlie Local Government, levy a fee in roBpeet of any 
such license and the renawtil thereof, and may impose such oonditioriR 
upon the grant of any such license as they may think necessary.”

: Section 26r provides power to Commissioners to 
license premises occupied by cartman/ livery stable- 
keeper or keeper of vehicles, and sub-section ( )̂ 
gives them power to license places for such purpose 
and may levy a fee not exceeding one rupee on the 
issue and renewal of any such license.

j t  is to be noted thait there is a distinction 
between sub-section ( )̂ of : section 261 and sub
section (3) of section 259 of the Act. Sub-section (2) 
of the former makes no reference to the consent of' 
the Local Government, whereas under sub~seotion; (5) 
of section 269 the Commissioners at a meeting may, 
subject to a maximum, to be fixed by thei\Local Govern
ment levy a fee. I apprehend, therefore, that 
although the consent of the Local Governmeni is to 
be obtained* under sub-section (3) of section 259, it 
is not the consent referred to in sub-section ( )̂ of 
section 82. 'But thê  ̂  ̂ said in my



judgment .wi'tli regard -̂ to section 261(. )̂ which 
provides tMt gommis-

^  , SIONEBa 01?
the Commissioners may license places for suoh purpose, and may Anm n

levy a fee not exceeding one lupee on the issue and renewal of any JffuNICI-
such license. Sueh license shall be renewed in the first and seventh paxiIOT
months of each year." ,

The language of section 261 and section 180{ )̂ 
are not materially different, and it seems to me that _
it would be difficult, if not impossible, to contend tha't '*•
the license fee chargeable under section 261 would not 
be subject to the consent of the Local Government 
under sub-section (£) of section 82. And if that 
argument is well-founded, it seems equally impossible 
to exempt from the provisions of sub-section ( )̂ the 
license fees to be imposed under section 180 of the 
Act, the section with which we are dealing in this 
case. It is clear, as I pointed out at the commence
ment of my observations, that the Commissioners 
purported to fix a scale of fees and that would seem 
in any event to come specifically within the mischief of 
sub-section (:S) of section 82.

I do not pretend to say that the matter is witK- 
out difficulty, but in my judgment it was necessary 
in this case to have the approval of the Local Govern
ment to the scale of fees chargeable under the 
EesoMtion of the 18th of January, 1935.

Another question of law arose, and that is that 
the Eesolution fixed no time for which license fees 
would come into operation. In the circmstances o f 
the case it is unnecessary to come to a cortclusion with 
regard to^that matter, but I may add that in passing 
a Resolution of this kind the Commissioners would be 
well advised to fix such a date.

The remaining point is whether the plaintiff is 
in the circumstances entitled to the relief which he 
claimed in the suit. In the second item he asked for 
ail injmhction restraining the Commissioners from 
taking proceedings against the plaindff That, it is

2 I .L .E .  I
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1989-40. clear, is relief to which the plaintiff is not in any cir~ 
C orn s- cumstances entitled; but in my judgment he was 

810NEES 03f entitled to a declaration that the imposition of the
ME Abeae f e e s  f o r  the plaintiff’s keeping the platform _ was 

pAiOT* the Commissioners and that the plaintiff
V. was entitled to a refund of the fees which, as I imder- 

iNDBE stand, were paid into the Court of the Munsif.
Chand. ^

The appeal of the Commissioners is dismissed
■ and the judgment of the Court below set aside, the 

plaintiff being entitled to a decree for the relief 
indicated in this judgment.

H arries, C.J.— I  agree.

Appeal dismissed. 

Decree modified.

s. A. K.

APPELLATE CIV IL  
Before Hanies, G.J. and Manohar Lall, J.
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of Ciml Procedure, 1908 (Act F of 1908), 'Qrder 
XQLIy rules 5Q and 63— ■ohjucMon to attaelvmejit tmder m h  
58-~q^ îiestion of benami, whether can be raised-—-Glaim 
allo7ffed on decreG-holder’s admission— suit hy dficree-holder 
under rule 6S, w)iBther maintainahle.

_ A party who realises the hopelessness of resisting a claim 
in summary proceedings and consents to the claim iinder 
Order XXI, rule 58, Code of Oivil Procedure, 1908, being 
allowed is .nevertheless a : party against 'whom: an order is 
made and consequently he can bring a suit mider Order XXI, 
rule 63, Code of Civil Procedure, 1908. Oi'he fact that a;

* Appeal from Original Decree no. V3 ot 1937, Ircro. a 
of Babu JadunatE Sahay, Subordinate JudM ol Bhaealpur, dated the 
81st:Marcli, 1937.,.


