1939,

Muganro
1.
Kaine-
EMPEROR,

Rowrano, .

1840.

Jan. 25, 26,

424 THE INDIAN LAW REPORTS, | VOL. XIX.

because the number of persons armed with deadly
weapons was 8o considerable that those who carvied
lathis must have had good reason ro heliove that the
deadly weapons were likely to be used with deadly
effect. The fact that the attacks inflicted did not
stop ab one vietim but that three perscns were killed,
that of those persons Avandi had 25 injuries, Jhumak
had 18 and Birvanchi 27, makes it iimpossible to hold
that the intentions of the assembly as a whole were
comparatively peaceful and were exceeded hy merely
one or two members.

T would dismiss the appeal.
CHATTERIL, J . —1 agree.

Appeal dismissed. -

w
>
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APPELLATE CIVIL.
Before Agarwala e Rowland, JJ.

BRAHMDEO NARAYAN

.
BRAJBALLABH PRASAD®

Contract det, 1879 (et [N of 1879, seclion 98-—sale
decd—conpeyance being part of consideration for - dropping
eriminal  procecdiny——consideration. far  the  agreement.
‘zf'h(;{'h'.m’ tlegal-—suit for vefund of wipaid portion of consi-
deration money or for recovery of the land—maintamability.
Whoever is @ party to an unlawful contract, if he has
oiee paid the money stipulated to be paid in pursusnce there-
of, he 15 not entitled to the help of a court to recover it

ie

*Appeal fiom Appellate Deerec no. 997 of 1988, from « decision
of Rai Bahadur Bhovaneshwar Prasad Pande, Additional District Judge
of Patna, dated the 8lsb August, 1988, reversing ‘& ducision of
Babu' Jugal Kishor Navayan, Subordinate Judge of Patna, dated the
30th- September, - 1986, ’
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An .wuemult that there shall be no prosecution in a
criminal case is illegal even though sanctioned by the presid-
ing Judge.

Keir v. Leeman(l), referred to.
No refund of woney or return of consideration given

under such an agreement will be allowed unless cireum-
stunces disclose pressure ov undue influence.

Mere fear of punishment in a «iminal case does nob
constitute undue influence.

Amgadennessa  Bibi ~v.  Refam  Buksh  Shikdar(2),
followed.

Where the execution of a sale deed by the plaintiff in
favour of the defendant wus a part of ihe consideration for
dropping w criwinal proceeding against himself;

Held, (1) that the consideration for the agreeinent was
llegal and' by reason of section 23, Contract Act, 1872, the
agreement wag void;

(i) that the plaintiff did not act wnder any pressure or
undue 1nfluence; and

ity that the plaintift was therefore not entitled to get
the unpaid portion of the consideration or the land.

Keaming Kuemar  Basuy v, Birendre Natl Basu(3) - and
Collins v. Bluntern(d), followed.

Browning v. Morris(8), distinguished.
An obliger is not precluded from pleading any matter
whicl shows that a document is given upon an illegal con-

sideration, whether consistent or mot with the “condition of
the hond.

Collins v. Blantern(4 and Pazton v. Poplmm(ﬁ);1'eferred

to.
(1) (1844) 6 . L. 308
(2) (1914). L L. R. 42 Cal, 286.
(3) {1930) i R, 67 Iud. -App. 117.
(4) 1 Sm. Teadiitg Cases (13th ]*d) 406.
(5) (1778).-2 Gowp 791; 98 I, R. 1364
(6). (3808) .9 FEast, 408; 108 E. R. 628,
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Appeal by the plaintiff,

The facts of the case material to this report are
set ont in the judgment of Agarwala, I

Hureshivar  Pd. Siwha and Rati K. Clow-
dhacry, for the appellant.

B. K. Sirar, for the vespondents,

AcarwatA, J.This is an appeal by the plain-
tiff from a decision of the Additional District Judge
of Patua reversing o decision of the Subordinate
Judee  The appeal avises out of a suit for recovery
of the unpaid portion of the consideration of a sale
deed executed by the plaintiff in favour of defendant
no. 1 or alternatively, for vecovery of the subject-
matter of the sale deed. There is also a prayer for
the refund of Rs. 800 deposited by the plaintifl
with defendant no. 3 in civeumstances which will
appear presently, and also for one month’s salary
alleged to he due to the plaintiff from defendant no. 1.
Defendant no. 1 is the owner of an estate in the Gaya
district and the plaintiff was his tahsildar. Tn March,
1985, defendant no. 1 initiated o prosecution against
the plaintiff on a chavge under section 408 of the
Penal Code alleging that e had misappropriated a
sum of Rs. 1,5635-1-9 out of the rents which he had
collected from the tenants of defendant no. 1. The
case of the defendant no. 1 is that in order to induce
him to withdraw from this prosecution the plaintiff
agreed to repay the money misappropriated and to
convey 40 bighas of land which s the subject-matter
of the sale deed. The plaintiff in fact deposited
Rs. 800 with a person whom both parties trusted and
executed a handnote for Rs. 750 in favour of a
relative of defendant no. 1. This handoote was
executed on the 22nd of July, 1935, the same date
as that on which the sale deed was executed. It is
Decessary to state a few particulars with regard to
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the 40 bighas of land which is the subject-matter of
the sale deed. Tt is alleged in the pleadings thab
while the estate of defendant 1o, 1 was under the
managzement of the Court of Wards a decree for rent
was obtained in respect of 63 bighas of land. The
ipintiff as a tahsildar of the estate bid for this

E . :

P at the sale in exccution of the rent decree
but instead of purchasing it on hehalf of the estate
he parchaced it in his own name. Thereafter he

reimbursed himsel! for the price of the property by
selling 23 bighas of the land for the price which he
had paid for the whole of 63 highas. When called
upon to convey to defendant no. 1 the remaining 40
Iighas he declined to do so. This area of land,
therefore, although it was not in any way directly
concerned with the charge of criminal misappropria-
tion, was a matter of contention between the parties
at the time when the prosecution was pending. On
the 23rd of July, 1935, a petition was filed in the
court of the Magistrate before whom the prosecution
was pending stating that the parties bhad compro-
mised and asking the permission of the court to
terminate the proceeding. Although the charge was
under section 408 of the Penal Code, and was not a
compoundable offence, the Magistrate permitted the
dispute to be compromised and passed an order of
acquittal on the 26th of July, 1935. In order to be
able to do this the Magistrate was constrained to
hold that the charge disclosed against the present
plaintiff was one under section 403 of the Penal Code
~and not under section 408, the former ofience being
an offence compoundable with the permission of the
Court. It is difficult to appreciate how the Magis-
trate came to take this view. The charge was that
the plaintiff as tahsildar of defendant mno. 1 had
misappropriated monies which he had collected from
the tenants of defendant mo. 1.. Those facts, if
proved, constituted an offence under section 408.
However that may be the plaintiff was acquitted in
‘the criminal proceeding. Having secured  his

1940,
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acquittal he then showed relnctance to complete the
agreement with defendant no, 1 and declined to
register the sale deed which he had executed as part
of the consideration for the compromise. Defend-
ant no. 1 accordingly. on the 22nd of August, 1935,
applied for compulsory registration of the sale deed.
This was ordered by the District Registrar on the
18th of May, 1936, In the meanwhile, on the 23rd
of November, 1935, the plaintifl instituted the suit
out of which this appeal has arisen,

The plaintifi alleged in his plaint  that the
consideration for the compromise was the payment
of Rs. 1,550 but as he had only Rs. 800 he executed
a handnate for the balavee of Rs. 750 but defendant
no. 1 not being agreeable to accepting a handnote in
lieu of cash the plaintift agreed to convey the
disputed 40 bighas to him for a consideration of
Rs. 4,000 out of which cousideration defendant no. 1
was to deduct Rs. 1,550 and pay the halance to the
plaintiff.  The suit as originally instituted was for

.the recovery of the balance of the consideration

money for the sale and for refund of Rs. 800 which
had been deposited with defendant no. 3. After the
sale deed had been registered the plaintifi amended
the relief portion of the plaint and inserted a prayer
for the recovery of possession of the 40 highas.

The Court of appeal helow has disbelieved the
plaintiff’s version of the terms of compromise and
accepted the version of defendant no. 1, namely, that
the conveyance of the 40 bighas was a part of the
consideration for defendant no, 1 withdrawing from
the prosecution. On bebalf of the plaintificappel-
lant it has been contended that the Court was not
entitled to entertain evidence intended to show that
the sal~ deed was something wiher than it porporterd
to be, namely, 2 sale for a consideration of Rs. 4,000.
Section 92 of the Evideuee Act 15 relied upon for
that comtention. The first proviso to the section,
however, permits the proof of any fact which would
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invalidate any do.iment referred to in the section "_19,40.”
on grounds stich as fraud, intimidation and illega- Buimumo
Jity. The validity of a document may, therefore, “5*%
be ‘challenged in the present case on the ground of Buumswsm
the illegality of the transaction. The first proviso “*
appears to adopt the Jaw as laid down in Col%ins v. Asmwan,
Blantern(l). In that case two persons who had
been indicted on a charge of perjury by one Rudge

agreed to give Rudge a note for £ 350 as a considera-

tion for his not appearing to give evidence at the

trial. In a suit on the note the defendant pleaded

that the transaction was an illegal one and that it

was. unenforceable in law. It was held that illega-

lity may be pleaded as a defence to an action on a

bond. In a later case the doctrine was carried

further in Pawxton v. Popham(2) where Lord Ellen-

borough observed, ‘‘Since the case of Pole v.
Hayrobin in 1782, it has been generally understood

that an obliger is not tied up from pleading any

matter which shows that the bond was given upen

an illegal consideration, whether consistent or not

with the condition of the bond >’. So far as the

law of this country is concerned it would appear to

be the same. In Kemini Kumar Basu v. Bwendra

Nailt Basu(®) the Privy Council held that if it be an

implied term of an ekrarnama or a reference to arbi-

tration that a criminal complaint would not be

further proceeded with then the consideration for

the ekrarnama or the reference, as the case may be,

is unlawful, and the ekrarnama or the award is
invalid, quite irrespective of the fact whether any
prosecution in law has been started or there is some-

thing for which it is to be dropped, and that it was

not necessary that an agreement to settle criminal
proceedings should be expressly stated as part of

the consideration. It is enough if the inference

(1) 1 Smith's Teading Cases {13th Bay), 406,
(2) (1808) 9 Test, 408, 421; 108 Eng. Rep. 628, 634,
(9) (1030) L. R. b7 Ind, App: 117, B N
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1990, necessarilv follows from the evidence that the consi-
Bowmmre deration was such. This was the finding of the
Narawsy  (lourt helow and T have no hesitation in accepting
Brameeamn that findivg that the execution of this sale deed was
Passan. g part of the consideration for dropping the
esmwis, Criminal proceedings against Hn"x plaintiff. Tt s
. clear that the consideration for the agreement
between the parties was illegal and, therefore, that
by reason of section 28 of the Contract Act the
agreement was void.

The next question is whether the plaintiff 1s
entitled to recover either the balance of the consi-
deration money for the sale or the land which is
admittedly in possession of defendant no. 1. On
the authorities I think it is clear that he must fail.
The reason why the plaintiff cannot recover is stated
by Lord Justice Wilmot in the case of Collins v.
Blunzern(t) in this language: ‘ This is a contract
to tempt a man to transgress the law, to do that
which is injurious to the community: it is void by
the common law; and the reason why the common
law says such contracts are void, is for the public
good.  You shall not stipulate jor inequity. All
writers upon our law agree in this, no polluted hand
shall touch the pure fountains of justice. Whoever
is a party to an unlawful contract, if he hath once
paid the money stipulated to be paid in pursuance
thereof, he shall not have the help of a court to fetch
it hack again. You shall not have a right of action
when you come into a court of justice in this unclean
mwanner to recover 1t back. Procui, 01 prosul weste
profans . This 1s more succintly rendered hy the
maxim : in pari delicto melior est positio possidents.
To the generality of this rule, however, there is an
exception on which the plaintiff-appellant relies.
That exception bas been stated hy Lord Mansfield
in Browming v. Morris?) as follows: ¢ Where

{1) 1 Smith’s Leading Cases (13th Ed.), 408, 410,
(2) (1778) 2 Cowp. 701; 98 1. B. 1884,
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contracts or transactions are prohibited by positive 190
statutes, for the sake of protecting one set of men Brumoro
from another set of men; the ome, from their situa. NA
tion and condition, being liable to be oppressed or Basmssssss
imposed upon by the other; there, the parties are F=*s
not in pari delicto; and in furtherance of these Acwmwi,
statutes, the person injured, after the transaction I
is finished and completed, may bring his action and

defeat the contract’’. It is contended that the
plaintifi-appellant was not dn pari delicto with
defendant no. 1 in the transaction which resulted in

the dropping of the criminal prosecution inasmuch

as he was in the power of defendant no. 1 by reason

of the pending prosecution. The answer to that
contention is afforded by the decision in the case of
Amjadunnessa Bibi v. Rahim Buksh Shikdar(t)

where it was held that “ no refund of money or

return of consideration given under an agreement

not to prosecute a criminal case will be allowed

unless circumstances disclose pressure or undue
influence. Mere fear of punishment in a criminal

case does not constitute undue influence ”’. In the

present case the Court below has found that there

was no evidence whatsoever to justify an assertion

‘that the plaintiff had acted under any undue
influence, duress, compulsion or fear practised upon

him by defendant vo. 1. It was also suggested on

behalf of the plaintifi-appellant that as the Magis-

trate had agreed to the compromise of the criminal
proceedings the Civil Court is not entitled to say

that it was illegal. The contention is negatived by

the decision in Keir v. Leeman(2) where it was. held

that an agreement that there shall be no prosecution

1s illegal even though sanctioned by the presiding

Judge.

Tt was next contended that the ‘plaintiff did ‘Ii_ot
put the defendant into possession of the land in

" (1) (194) T. L. R. 42 Cal. 285,
(2) (184) 6Q. B. 308,
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consequence of the agreement which he had entered
into hut that defendant no. 1 succeeded in obtaining
possession only at a later stage after the acquittal in
the criminal case had been recorded and the sale deed
had been subsequently compulsorily registered. The
plaintiff, however, had executed the sale deed prior
to the acquittal and did not resile from it until it
had achieved its object. The fact that he subse-
quently endeavoured to frustrate the defendant 'in
obtaining the benefit of the sale does not, in any way,

improve his position.

The last point on behalf of the plaintiff-appel-
lant is with respect to the claim for salary. The
amount involved is Rs. 85. The Court below held
that the onus of proving that the salary was due from
the defendant to the plaintiff lay primarily on the
plaintiff and that the mere denial of the plaintiff
that the money had been received by him was not
sufficient to discharge the onus. It 1s contended that
the onus was wrongly placed on the plaintiff in view
of the defendant’s admission that the plaintiff was,
at the time in question, his tahsildar. It is not
necessary, in my view, to decide whether the Court
was right in its view regarding the onus, for it is
quite clear that the learned Additional District
Judge did not believe what the plaintiff stated on
oath whereas he regarded the defendant as a respect-
able zamindar who was not likely to perjure himself
for a comparatively small sum of money. Quite
apart, therefore, from the question of onus, it is
clear to my mind that the Additional District Judge
would have accepted the denial of defendant no. 1
that anything was due from him to the plaintiff on
account of salary in preference to the plaintiff’s
assertion that he had not heen paid. '

In the result, therefore, T would dismiss this
appeal but in view of the fact that the parties were
dn pari delicto in the matter of the compromise of
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the criminal proceeding I would direct each party 1940.
t0 bear his own costs of this appeal. By
ARAYAN

Rowrann, J.—I agree. i,
. Brassanrany:

In the Courts below the parties were at variance Puasi.
as to whether the document sued on was a sale deed ., .
or a deed of surrender. As T understand section 921t 3.
operated to preclude the defendants from asserting
that it was not a sale deed when it was expressed as
a deed of sale on a consideration of Rs. 4,000. But
this, as my learned brother has said, was no bar to
the defence proving anything that they were entitled
to under the proviso to the section. That this deed
was a part of an illegal bargain in the same transac-
tion with the deed it hardly required any extraneous
evidence to establish, for in the recitals of the docu-
ment itself there is a reference to the fact that the
executant as tahsildar had been using his master’s
collection money for his own purpose and that there-
by over Rs. 1,500 of his master’s money was out-
standing with him for which a criminal case was
started and was pending.

On other points I agree with what has been said
by my learned brother.

K. D. ,
Appeal dismissed.
APPELLATE CIVIL. 1859.40,
Before Fazl Ali and Chatterji, JJ. 'Sm
RAJA SRI SRI JYOTI PRASAD SINGH DEO BAHADUR ’02;1’ 228,3 22:
o 5,69, 10,
1, 18, 36,
“SAMUEL HENRY SEDDON.* 17,
’ ‘ Nov. 1,9, 3,

Landlord and Tenant—lease—lessor preventing  lessee g 7,'g,
from enjoying demised premises for certain perwd»lessof; 9, 90; 21,
whether entitled . to  royalty—construction of document— Jan. 2.

.+ % Appeal from Original Decres no. 5 of 1986, from a ‘deci‘sion%of :
Babu Narendranath Banerji, Subordinate Judge of Purvlia,” dated the

25th September, 1935.



