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APPELLATE CRIMINAL.
Before Rowland and Chatterji, JJ.
MUSAHRU

.
KING-EMPEROR.*

Sessions  Trial—procedure  for  summoning  defence
witnesses—duty of Committing Magistrate and  Sessions
Judge—Tlist of witnesses, when and where to be filed—Com-
mitting Magistrate stimultancously framing the cherge and
passing order of commitment—départure from otder of pro-
cedure—Code of Criminal Procedure, 1898 (det V of 1898),
sections 210, 211, 213 and 216.

‘When a charge is framed by the Committing Magistrate
he must require the accused at once to give in a list of the
persons whom he wishes to be summoned to give evidence
on his trial by the Court of Session. The accused is entitled
to have the assistance of the Court in obtaining the attendance
of all the persons whose names he gives in at once on being
required to do under section 211, Code of Criminal Procedure,
1808.

Section 211 () of the Code gives the magistrate o dis-
cretion to allow the accused to give in any further  list of
witnesses at a subsequent time.

‘Where, however, there is a departure from the procedure
contemplated by the Code and the accused present their list
of witnesses not to the magistrate nnder section 211(2) of the
Code but to the Cowt of Session, the correct procedure for
the Sessions Judge at that time is at once to forward the
application to the Committing Magistrate for dlsposal under
section 211(2).

The power to accept the supplementzmy list of witnesses
in any case Is a discretionary one and the discretion of the
magistrate is to be exerciged in accordance- Wlth section 218
and subject to the provisos in that section.

*Criminal Appeal no. 224 of 1939, from s decxswn of " N. G
Chandra, Esq., Additional Sessions” Judge, Bhagalpur, dated the 18‘”3
Aungust, '1939.
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Where the lisk of witnesses prosentad bo the Bossions
Judge s nob a lish of wilnesses 1o addition to the nmober
already sunumoned bob s the first lish which has been pre-
santed to any officer, it Is desivable for ihe Judge (o suminon
ab least some of the witnesses regarding the effect of whose
testimony some cxplavation  could  be o given, parlicularly
when there is vo veal difiicully in oblamng the altendance
of the witnesses or the majoriny of then before the closing
of the proseculion casc. O the other hand, 1h 1 not
desirable that the presentation ol the lish of defence withesses
should be postponed Hili the lush ninute when the Code con-
ternplabes that 16 should be done st the tine when the charge
1g Tamed,

The Commitiing Magistale, by siwultancously {runing
the charge and pussing whe vrder of comrmibinent, departs
[rom the order of procedure iy section 210 wud following
sections of the Code. Whe charge §s to be fmuned and
explained to the accuscd wnder section 200, He is  then
required to give his list of defence witbesses, the magistrate
being given & digcretion to accept o {urther list at o subse-
quent time. The magistrate is given a discretion to summon
and examine any of the defence withesses and, on doing so, he
may cancel the charge and discharge the accused i he is
satisfled that there ave no suflicient gronnds for commnitment
(section 213): otherwise Lo makes an order commitling the
accused for trial. It is not of course obligatory on the
magigtrate to examine defence wilnesses with o view to
reconsidering the necessily for the chavge and for o commite
ment; but it is undoubtedly the magisirate’s duly to see to
the obtaining of the list of delence witnesses.

If the aceused are not veady with their list of wilnesses
ab ihe date of commitment it is convenient for the mogistrate
to fix & day up to which the list of wilnesses will be received
80 as to prevent the matter escoping the votice of the accused
or their legal advisers,

The facts of the case material to this report are
set ont in the judgment of Rowland, J.

Gopal Prasad (with him 8. Negui Imam, K. P.
Shukul and 8. M. Siddigue), for the appellants.

8. Jafar Imam and Binoy Blusan Roy, for the
respondents. ‘

A ssistant Government A dvocate, for the Crown,
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Rowrann, J.—This appeal arises out of a trial _ 199
in which twenty-six persons were charged some with Muosimeo
vioting with deadly weapons (section 148); others v
with rioting (section 147) and again some with murder mereor.
{section 302 read with section 34) and others construc-
tively charged with murder (section 302 read with
section 148). Six of the accused were acquitted and
twenty have been convicted and sentenced under
section 302 read with section 34 and section 202 read
with scction 149 respectively all to transportation for
life. The occurrence giving rise to the offences,
charged took place in a diara within the elaka of
police-station Nathnagore. There are two adjoining
villages Bairiya and Dildarpur, the former being to
the west of the latter. There is a boundary dispute
between these villages which has led to the attach-
ment of a large block of land which is alleged by one
party to fall in village Bairiya and to be in posses-
sion of its proprietors through their tenants and by
the other party to fall in village Dildarpur and to be
in possession of the proprietors and tenants of that
village. According to the prosecution, Sarobar
Prasad Singh had grown rainchi crop in plot no. 169
of village Bairiya which was his occupancy land and
was no part of the subject-matter of the section 145
proceedings. He had reaped the crop and had stored
it in plot no. 126/391 of the same village. This plot
is said to belong to Mahabir Kumar. It has an area
of 8 bighas 13 kathas 15 dhurs and a -certain
part of this area falls within the subject-matter of
the gection 145 proceedings but part of it is outside
that area and it is in this part that Sarobar Prasad
by permission of Mahabir Kumar had stored - his
rainchi erop and kept a hut. On the 2nd February,
1939, a large mob consisting in the main of villagers
of Sahebgunj who have land in Dildarpur came with
deadly weapons and attacked the party of the pro-
secution. - This party consisted of Sarobar Prasad
and his brother Anandi, Jhumak Gossain, Mahabir
Kumar, Biranchi and Bhothri Jha. These persons-
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were sitting and talking at the khamar in plot no.
126/391.  The mob coming near hegan to pelt them
with brickbats and stones. The prosecution party
seattered in different directions and were chased by
members of the mob with the result that Anandi,
Jhumak and Biranchi were each surrounded and
killed. Another witness Pardip Singh who came to
the place later than the former six persons received
two lathi injuries. The mob also demolished the hut
at the khamar and looted bundles of rvainchi crop
which had been kept there.

Substantially these allegations have been found
by the Sessions Judge to he (rue and twenty appel-
lants to have Deen sufliciently identified, some as
actually taking part in the violent attacks on Anandi,
Jhumak and Birvanchi and others as present in the
mob with knowledge that murder was likely to be
committed in the prosecution of its common object.
The defence appears to have consisted in questioning
the correctness of the prosecution evidence and sug-
gesting that the party of the accused and wot that
of the prosecution had the right to cut the crop.
Reference has been made to the proceeding which was
drawn under section 145 of the Code of Criminal
Procedure on 29th June, 1938, and was still pending.
The origin of this proceeding was a report under
section 144 submitted by the Sub-Inspector of Police
on the bth April, 1938, at the instance of Musahru,
one of the appellants. Notices were issued to the
parties by the Subdivisional Officer on 26th April,
1938. The report it seems refers to a larger area;
but the proceeding under section 145 was drawn with
reference to 500 highas of land. Pending disposal
of the proceedings, the lands covered by the proceed-
ing under section 145 were attached. On the 12th
January, 1939, an application was presented to the
Deputy Magistrate by members of the Bairiya party
asking that the crop attached within the area covered
by the section 145 proceeding might be harvested by
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the police or sold and the proceeds kept in deposit in _ 1959
favour of the party that would eventually he success- ygesme
ful in the proceedings. Along with this petition the —_».
magistrate considered also an application by Musahru 50
and others of his party in which thev stated that they

had grown kelai crops on 22 highas of land which fell Rowsawo, 7.
outside the lands the, subject-matter of the section 145
proceeding. Prayer was made for permission to cut

the crop of the lands which were outside the section

145 proceeding. This permission was granted. The
magistrate does not seem to have taken the precaution

of wording his order so as to limit the permission
expressly to the 22 bighas of kelai crop and this
perhaps accounts for the attitude of Musahru and

his party who appear to have acted as if this ovder
entitled them to all the crops whether of kelai or any

other kind of produce growing outside the attached

area. It is however quite clear that no such permis-

sion of the magistrate could give Musahru and his
party any right to harvest the crops which had been
grown by and were in the possession of other people,

still Jess to take away from the possession of raiyats

of Bairiya crops which the latter had not only har-
vested but had removed from the fields where they

were grown and had stored in a Kkhamar. The
evidence of the prosecution was quite clear as to the
possession of Barobar Prasad over the plot no. 169
where the rainchi crop was said to have grown. Tt

was not of course in that field that the occurrence

took place. In fact the khamar is 1,500 paces distant

from it.  As to the correctness of the prosecution
evidence locating the occurrence at the khamar, the
Sub-Inspector found mnear this plot the three dead
hodies, brickbats, stones, pieces of a bana, portions

of a pharsa, the head bearing the inscription of
Musahru’s name, hlood-stains on the ground and on

the crops, trampled crops, the remains of the demo-
lished hut and scattered crops. In fact it could net

be ssriously argued in the appeal that the place of
occurrence had mot been correctly located by the
prosecution.
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As to the nature of the occurrence the prosecu-
tion has alleged an nnprovoked attack upon them by
a very large number and heavily armed mob which it
is said met with no resistance or provocation. Theve
is no evidence of any injuries on any person of the
party of the accused which could suggest that there
was  either provocation or vesistance offered by
members of the prosecution party. Therefore on the
evidence as it stands the view taken by the Sessions
Judge is clearly to be accepted in so far as it excludes
any such defence as provocation or right of private
defence.

But before afliming those findings, it 1is
necessary first to consider a point raised by Mr.
sopal Prasad for the appellants, namely, that the
accused had evidence wlich they wished to produce
and were wrongfully deprived of the assistance of
the Court in obtaining the attendance of defence wit-
nesses. The magistrate who enquired into the
offences had framed charvges and passed orders of
commitment on 31st May, 1939. At the time of
passing order, he said that the accused must file a
list of their defence witnesses at once. No such list
however was filed in the court of the magistrate but
a petition was presented before the Additional
Sessions Judge on 18th July, 1939, for summoning
44 defence witnesses. The trial had been fixed for
the 31st July and the learned Judge pointed out that
no explanation was offered in the application for its
being filed at such a late stage; nor was the pleader
for the accused in a position to say that he wanted
to take out summons at his risk and cost. The
learned Judge rejected the application. Another
similar application was filed by the accused from jail
on 20th July, 1939, with a list of 41 witnesses said to
be likely to prove the possession of the accused and
stating that the accused were unable to deposit the
cost of process. The learned Judge observed that the
application had been filed too late as the hearing
had been fixed for the 38ist of July, 1939. He
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observed that the long list of witnesses indicated that |
the application had heen filed for the purpose of iussmny
delaying the trial and was not bona fide; but he said e
he was dlbpfabed‘ to summon the witnesses at the risk mueuno.
of the accused on their be‘umo’ the cost of the wit- 5
nesses: hut the pleader for the accused expressed O™
inahility to do” so. Accordingly he rejected the
application.

The argument is that the witnesses named by the
accused ought to have heen sammoned if not as of
right at any rafe in the exercise of the Sessions
Judoe s discretion.  Tn this connection reference is
made to the pr ocednre in the Sessions Court on 31st
July, 1939, when the trial opened. The Sessions
Jm!:e amended fouy of the ¢ w.mes, he added a fresh
charge and this it is said entitled the accused under
section 201, read with su’tlon 231, of the Code of
Criminal Procednre to have any witnesses summoned
whom the accused might desive to call. A further
point taken is that if the Sessions Judge was of
opinien that the witnesses should be summonecl he
was wrong to make this conditional on any expenses
being depomed The Code of Criminal Procedure
contains provisions at several places with regard to
the summoning of witnesses and these vary according
to the nature of the trial. In a summons case the
section applicable is section 244(2). In this class
of case the magistrate may, if he thinks fit, on the
application of “the oomplaumnt or accused, issue a
summons to any witness. Here' the issue of a
summons is not obligatory and the magistrate has an
option to require the partwa to produce their own
witnesses. In section 244(3) there is an express
provision that the magistrate may before summoning
any witness on such apphoatmn require that his rea-
sonable expemses, incurred in attending for the
purposes of the trial, be deposited in court. In
warrant cases there are separate sections dealing.
with the summoning of witnesses for the prosecution
and witnesses for the defence.  Under section 252-
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the magistrate is bound (o hear the complainant and to
take all such evidence as may be produced in support
of the prosecution. The magistrate is also to as-
certain from the complainant or otherwise the names
of persons likely to be able to give evidence and he is
to sammon such of them as he thinks necessary.  The
section does not make it obligatory on the magistrate
to summon all the witnesses whose names arve given
him by the complainant. The accused’s vight in the
matter of summoning witnesses is set forth in section
257, On his applying to the magistrate for process
for compelling the attendance of any witness or the
production of a document, the magisirate shall issue
such process unless he considers that such application
should be vefused on the ground that it is made for
the purpose of vexation or delay or for defeating the
ends of justice and such ground is to be vecorded in
writing. Under sub-section (2) the magistrate 1s
authorised before summoning any witness on such
application to rvequire that his reasonable expenses
incurred in attending for the purposes of the trial
he deposited in court,

For the procedure for summoning defence wit-
nesses for a sessions trial we must refer to section 2171.
When a charge has heen framed under section 210 the
magistrate must require the accused at once to give
in a list of the persons whom he wishes to be sum-
moned to give evidence on his trial,  The aceused is
entiteld to have the assistance of the court in ohtain-
ing the attendance of all the persons whose names
he gives in at once on being required to do under
section 211. Section 211(2) gives the magistrate a
discretion to allow the accused to give in any further
List of witnesses at a subsequent time. So in the
case before us there was a departure from the proce-

‘dure contemplated by the Code when the accused

presented their list of witnesses not to the magistrate
under section 211(2) but to the Additional Sessions
Judge and probably the most correct procedure for
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. e , . 1959,
the Sessions Judge at that time was at once to for- -
ward the application to the Committing Magistrate = ypsimno
for disposal under section 211(2). The power to o
accept the supplementary list of witnesses in any Eatrenon.
case is a discretionary power and the discretion of
the magistrate is to be exercised in accordance with
section 216 and subject to the provisos in that section.
The second proviso is that if the magistrate thinks
that any witness is included in the list for the pur-
pose of vexation or delay or of defeating the ends of
justice, the magistrate may require the accused to
satisfy him that there ave reasonable grounds for
believing that the evidence of such witness is material
and 1f he is not so satisfied may refuse to summon
the witness recording his reasons or may before
summoning him require such sum to be deposited as
may seem necessary to defray the expense of obtaining
the attendance of the witness and all other proper
expenses.

Rowrano, J.

Assuming that it was open to the learned
Sessions Judge to deal with the application to
summon defence witnesses as the case had already
come on his file, then the principles which he ought to
follow would be the same as those which the magis-
trate should follow. The learned Judge in fact did
give a reason for refusing to summon the witnesses
except on their expenses being deposited; and we are
not prepared to say that the order passed by the
learned Judge was 1n violation of the law. At the
same time we o not wish to be understood as saying
that the discretion was wisely exercised.  The list
presented to the Sessions Judge was not a list of
witnesses in addition to the number alveady sum-
moned but was the first list which had been presented
to any officer. It would seem in such a case desirable
to summon at least some of the witnesses regarding
the effect of whose testimony some explanation could
be given. Moreover the trial was not expected to be
finished in one day and the witnesses could have been
summoned for perhaps:the fifth or sixth day of the



1039,

Musaunu
o,
Kina-
FmreroR,

Roweanp, .

422 THE INDIAN TAW REPORTS, [ VOL. XIX,

trial which in fact lasted until the 12th Awgust,
1939, so that there wonld probably have heen no real
difficulty in obtaining the attendance of the witnesses
or the majority of them befme the closing of the pro-
secution case.  On the ether hand it i not desivable
that the presentation of the Tist of defence witnesses
should be postponed til the Tast winate when the
Code contemplates that it shoald he done af the time
when the charge is framed. T way point ont here
that the magisteate by simudtaneonsly framing the
charge and passing the order of commitment on 31st
May, 1939, has departed from the cvder of proceduve
in section 210 and following wections of the Code.
The charge is to he Tramed and explained to the
accused nunder section 210, e is then {o be required
to give lis Tist of defence witnesses (section 211), the
magistrate heing given a diseretion fo accept a fnrther
list at a subsequent time. The magistrate is given
a discretion to summon and examine any of the
defence witnesses and, on doing so, he may cancel the
charge and dischiavge the accrsed if he is salisfied
that there are no sufficient grounds for commitment
(section 213): otherwise he makes an order commit-
ting the accused for trial [section 213{7)]. Tt is not
{

of course obligatory on the magistrale to examine
defence witnesses with a view fo veconsidering the
necessity fov the chavge and for a commitment; but it
is undoubtedly the magistrate’s duty to see to the
obtaining of the list of defence witnesses. Tf the
accused are not ready with their list of witnesses ab
the date of commitment it is convenient for the
magistrate to fix a day, perhaps a fortnight hence,
up to which the list of witnesses will be received so
as to prevent the matier escaning the notice of the
accused or their legal advisers,

Turning back to the facts of this case, T have
pointed out above that at the outset of the trial
amendments and additions were made to the charges.
When such amendments are made after the commence-
ment of the trial, the prosecutor and the accused have
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the right not only to recall and resummon any 1939
witniess who may have been examined but also to call =
any further witnesses whom the Court may think to
be material. A request to summon a fresh witness  Kme-
under this section can, it seems, only he refused on the ~"
ground that the evidence of the witness is not thought Rewcaxo, J.
by the Court to he material. Had the accused after

the amendment of the charges made a fresh applica-

tion or renewed their application to the learned Judge

to have defence witnesses summoned, such application

could hardly be resisted, but in fact at the trial itself

no such application was made and T think it must be

taken that the wish on the part of the accused to

have those witnesses summoned was abandoned. It

is well-known that in sessions trials defence witnesses

though they may be in attendance are very seldom in

fact examined. That being so, in the present case,

1 am not prepared to hold that there was prejudice

caused to the accused by the procedure followed or

by the exercise of his discretion by the Sessions Judge
although T may feel that I should perhaps myseif

have acted differently.  * * *

[His Lordship then dealt with the case of th
individual appellants which turned on the questior
whether each of them was sufficiently identified. ]

I would therefore accept the findings of the
Sessions Judge as to the participation of the indivi
dual accused.

Tt 1s finally snggested that the convictions under
section 302 read with section 149 should not be
supported in the case of those accused who ere
armed not with deadly weapons but only with lathis
as in their case it can hardly be said to be established
that they took part in the riot knowing that murder

~wag likely to be committed in the prosecution of the
~ common. object of the unlawful assembly.  That is an
argnment, which of course is to be considered with
reference to the facts of each case nnd in the present
‘instance I do not feel myself able to accede to it
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because the number of persons armed with deadly
weapons was 8o considerable that those who carvied
lathis must have had good reason ro heliove that the
deadly weapons were likely to be used with deadly
effect. The fact that the attacks inflicted did not
stop ab one vietim but that three perscns were killed,
that of those persons Avandi had 25 injuries, Jhumak
had 18 and Birvanchi 27, makes it iimpossible to hold
that the intentions of the assembly as a whole were
comparatively peaceful and were exceeded hy merely
one or two members.

T would dismiss the appeal.
CHATTERIL, J . —1 agree.

Appeal dismissed. -
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APPELLATE CIVIL.
Before Agarwala e Rowland, JJ.

BRAHMDEO NARAYAN

.
BRAJBALLABH PRASAD®

Contract det, 1879 (et [N of 1879, seclion 98-—sale
decd—conpeyance being part of consideration for - dropping
eriminal  procecdiny——consideration. far  the  agreement.
‘zf'h(;{'h'.m’ tlegal-—suit for vefund of wipaid portion of consi-
deration money or for recovery of the land—maintamability.
Whoever is @ party to an unlawful contract, if he has
oiee paid the money stipulated to be paid in pursusnce there-
of, he 15 not entitled to the help of a court to recover it

ie

*Appeal fiom Appellate Deerec no. 997 of 1988, from « decision
of Rai Bahadur Bhovaneshwar Prasad Pande, Additional District Judge
of Patna, dated the 8lsb August, 1988, reversing ‘& ducision of
Babu' Jugal Kishor Navayan, Subordinate Judge of Patna, dated the
30th- September, - 1986, ’



