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1805 ing away tlie decoased -VThile he was in a most helplesis condition, 
ALiMUDDijT knowing full well, as we take it, tliat a grievous assault had been 

committed on him, and tlion leaving him in a field in that helpless 
condition, whicli vosnlted, as we gather from the evidence in this 
case, in his death. W e cannot but regard the evidence of these 
two witnesses as no better than tliat of accomplices; at any rate, 
they took such a part in this transaction as to make it most 
unsafe for the Court to rely upon their evidence, nnloss corrobor' 
ated in some material respects, in convicting the accused. Mr. 
Donogh lias called om’ attention to some of the incidents or facts 
in thia case, which, according to his view' o f the matter, do corro
borate the evidence of these two witnesses ; but we are unable to 
accept his view. W e do not think that the re is any real corro
boration of the statements made by them, nor do wo consider it to 
bo safe to proceed upon their evidenoo in holding that the 
accused took any part in the grievous assault upon Hosseinuddin.

, Upon the whole, we aro of opinion that the Judgment of the 
lower' Court, based as it is mainly upon the two classes of 
evidence to which we have referred, cannot stand.

W e accordingly set aside the conviction and sentence and 
direct the release of the appellant.

s. c. B, Conviction set aside.
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Bifnn. Mr. Jnsiice Bamrjce and Mr. Justica Ramphii.

SAMATl DASADH (Pi.aintipf) v. JUGGUL KISEOEE SINGH 
( D e f k n u a n t  N o . 1 . )

Evidence Act ( I  o f 1813), seciian 3S—Public record— Admissihilitijof evidence. 
-^TeinMana paper— Bengal Regidalion X I I  of 1S77, seGtion 18.

The teiMiana paper kept by paUouris uniler section 16 of Bengal- 
Regulation XII of 1817 is not a public I'cgiator or reoord witln'n the moaning 
of section 35 o£ tho Bvitlenco Act, and is not admissible as ovidenoe under

* AppoaHrom Appellate Decree No. 420 of 1804, against tlie decreo of 
Moulvi Kliajii Syed FultherudJin Hossein, Subordinate Judge of Patna, dated 
the 9tli of Eebruary 1894, revovsing the dceree of Babu Jogendra N»tii 
Mulierjee, M unsifof Boliar, dated llio 7th of Mnroli 1893.



VOL. XXITI.] CALCUTTA SERIJHS. 367

that section. Biiijnaih Sinf/h v. Su7c?iu Maliton (1) nnd Merriols v. WnUey (2), 
refen'erl to.

JuGGUL Kishork Singh obtained a decree against Manljodb 
Maliton and other.?, and in execution of that decree attached 61 
biglms 10 oottahs o f  land, alleging it to be the jote land of the juclg- 
mexit-rdebtors. The plaintiff in the present case preferred a claim to 

a portion of those lands, but bis claim was rejected without investiga
tion. He tbeu brouglit this snit claiming 3 bighas ont of the said 
land as his moura&i jote. Jnggul Kishore and his judgment-debtors 
were made defendants in the snit, bnt Juggnl Kishoro alone con- 
tested it.

The Munsif decreed the snit relying on the oral and dooiraien" 
tury evidence adduced by the plaintiff, and one of the documents 
relied on was the teiskliana paper (literally a tabular statement in
23 coluinnsj which was prepared by the patwavi in 128(1 (1879).

On appeal by the defendant the Subordinate Judge sot aside 
ilio Mnnsif’s decree, on the ground, among otliers, that the feis- 
Iclmia was not a public document, and was not admissible in 
evidence, xmless it was duly proved according to law. In support of 
his judgment on this point be citod tho case of Baijnath Singh v. 
Sitklm Mahton (1).

The plaintiff appealed to the H igh Oourt.

Sir Griffith Evans, Moulvi Mahomed Yusuf,'wad. Babu Tmit 
Mohan Das, for the appellant.

Babu Kanina Sindlm Mul'erjee for tlie respondent.

Sir Griffith Evans.—The teisJdiana paper is admissible in 
evidence under section 35 of the Evidence Act, It is a register 
kept under Eegulation X I I  o f 1817 for the purposes mentioned 
ill that Regulation ; it is not likely to be concocted, and is good 
cori'oboration of the evidence of the raiyats. Section 16 o f tlie 
Begnlation makes it the duty of the patwari to keep these papers. 
The case cited in the lower Court’s judgment does not decddo the 
point, there is only an ohitev didwn. Rules 14 and 15 of the 
Board’s Manual (p. 39) were referred to.
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Bflbii li'arma Sindhu Miiherjee for the Pespondent.--The paper 
is not a pxiUic record "bul simply a zemindari paper. Looking to 
sections 22 to 25 o f tte Begulatioii it cannot be said fhat the law 
attached to these papers tho weight o f a public record. I  rely 
on the opinion expressed in the case of Baijmth Singh v. 8ukhu 
MaUon (!'>.

Sir Qrifith Evans in reply.

The judg’meni; o f the High Court (B anbbjeio and RiMPiNi, JJ.) 
was as follows

The only qi^esUon valsed in this case is Ŷhethel• the lower 
Appellate Court was right in rejeoLing certain dooiiinents as being 
either irrelevant or not proved. The documents were : First, a 
copy of a plaint, Exhibit I I ;  second, a. road-cess return, Exhibit 
I I I  t third, a peon’s report, Exhibit V I I I ; and, fourth, certain 
teishhana papers, Exhibit I.

In  regard to the first three, the contention on behalf of the 
appellant was not really pressed, and we are of opinion that tho 
lower Appellate Conrt was qviite right in rejecting two of theiu 
as irrelevant, namely, Exhibits II and III , and the third as not 
proved, namely, Exhibit V III .

It was, however, strongly urged before us that Exhibit I, 
consisting of the leiskhana papers, was admissible in evidence undev 
section 35 of tho Indian Evidence Act.

Now, to render a document admissible under that section, 
three conditions must be satisfied ; First o f all, the entry that ia 
relied npon must be one in any piiblio or other official book, 
register, or record; seoondhj, it must bo an entry stating a fact 
in issue or a re'evant fa c t ; and, thirdly, it must be made by a 
public servant in the discharge of his official duty, or any other 
person in performance of a duty specially enjoined by the law. 
W e may take it thnfc the second and third conditions are satisfietl, 
the entry as pointed out to us being one o f a relevant fact, and 
it having been made by a certain person called the pctizom in 
the performance of a duty especially enjoined by section 16 
Begulation X I I  of 1817. But then there remains the question

m I. L. R., 18 Cftlo., 5S4,
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whetbar the entiy is in any public or other oificial book, register, 
or record, that is to s<ay, whether the teishhana papers can he ' 
regarded as forming any public or other official record. These 
expressions have not been defined in the Evidence Act, I f  a 
public book, register, or record be taken to be o f the same nature 
as a public dociunent as defined in section 74, clearly theso papers do 
not answer the description, for they do not form the acts, or records 
of the acts, of the Sovereign authority or o f any official body or 
tribunal, or of any public officer, legislative, judicial, or executive ; 
uor ave they public records kept in British India o f private docu
ments. Can they be said to form any public or other olEcial 
book, register, or record ?

After having carefully considered the point, we think we 
must answer the question in the negative. Theso papers are 
kept by the patwari under the provisions of section 16 of Eegu- 
lation X l l  of 1817o The patwari is aa officer nominated and 
remuDerated by the zemindar o f the village in respect o f which 
he is appointed, though the appointment rests with the Collector ; 
and he is removable from ofiioa by the zemijidar with the sane- 
tiou of the Oolloctor. That is the position of the person who
keeps these registers. Then, as to the nature of the register kept,
it would appear from the form prescribed by the Board o f Reve
nue under section 16 of the Regulation, a form with its t\oenti/’‘ 
time headings or columns, whenoo the uamo teisklixna is darivedj 
that the informatiou that is contained in these papers is what 
would find a place in the zeiniuclari accounts themselves ; and 
though the Regulation requires that copies o f  these papers
should be sent by the patwari to the cammpoe, and by this last-
mentioned offioer to the Collector, that fact does not alter their 
uature iti any way or make them a public or other official book, 
register, or record within the meaning of section 35. They are, 
as we understand them, zemindari papers kept by an officer 
nominated and paid by the zemindar, though the Oolleotor is 
vested with control,iu the matter o f the appointment and re
moval of that officer with a view to enable the Collector to keep 
himself iaformed of the internal management of zemiadaris 
within his jurisdiction* And then, if  wo look at the provisions 
of the Regulation as to how a patwari and his accounts are to be
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dealt with by the OoHeotor and his subordinates, it would appear 
clear that it was no part of the intention of the Legislature to 
make these teishhana papers public records. The provisions-we 
refer to are those contained in sections 22, 23, 2d and 25, by 
which the Collector is empowered to summon a pahocsj’z when
ever there may be occasion for his attendance on any matter 
connected with the duties o f his office, and to oxamine him on 
oath and to require him to produco all accounts relating to the 
lands, produce, rents, collections and charges of the village or 
villages, &c.; further, they authorize the Collector to require 
the attendance o f patwaris  on officers deputed to examine vil
lage accounts ; and they in like manner authorize Courts of 
Justice to summon patwaris to attend and produce their accounts, 
These provisions are, in our opinion, incompatible with the view 
that these documents were intended to be of the same uatuve 
as olther public records kept by the Collector; and they go to 
show that it was nevor intended to repose in these accounts the 
same confidence that is reposed in public documents, a coufidenco . 
which writers on the law of evidence describe as being rather̂  
extraordinary in degree, and the basis of which is said to be 
principally the circumstance that they have been made by 
authorized and accredited agents appointed for the purpose, and 
partly also the publicity o f the subject-matter to which they 
relate (see Taylor on Evidence, section 1429 ; Best on Evidence, 
8th edition, section 219). The agents hero are eveiy now and 
then required to pledge their oaths as to the accuracy of .these 
papers, and are made liable to punishment if they give falsa 
evidence ; and as for the matter of publicity of the entries, i t . 
is enongh to say that some of these entries, especially those 
relied upon in this case, are far from being of a public nature, 
and such as would prevent any falsehood finding a place iu 
the register. Some o f these entries being in the nature of the 
areas of fields in the occupation of diiforent raiyats of the 
mehal, one fails to see how they can be regarded as being mat
ters of public interest. Regard therefore being had to the 
nature of the papers, to the position of the persons by whom they 
are prepared, and to the way in which the papers are required to be 
treated by the authorities under the Regulation itself, we dp not



VOL. XXIII.] CALCUTTA SERIES. 371

think it would be safe to hold that these are papers of the descrip
tion contemplated by section 35 o f  the Evidence Act.

The view we take is quite in aocordanoe with the dictum 
of the Chief Justice, ooiicurred in by Mr. Justice Beverley, as 
expressed in the case o f Bmjnxth Singh v. 8uk7iu UaUon (1). 
It is quite true that their Lordships were not called npon to pro- 
nounco an opinion upon the o[uestion of these papers being admis
sible in evidence under section 35 o f the Evidence Act, the ques
tion raised before them being whether the learned Munsif and 
the learned Subordinate Judge had committed an error of law in 
not criving proper effect to certain registers known as the teis- 
Mana reglstei-.?; but treating the expression of opinion of those 
learned Judges as a diotuin, we express our full concurrence in the 
opinion expres.sed in that case.

We may add that the view we take also finds support in the 
observations of Lord Denman, O.J., n̂ the case of M em oky. Wakley
(2), ia which it was held that a register of nttondanca, &o., kept by 
the medical officer of a Poor-law Union and laid before a Board of 
Guardians weekly for inspection, in obedience to rules made by tho 
Commissioners under Statute 4 and 5, W . 4, 0 . 76, section 15, is 
not receivable in evidence for the party making; it, as a public official 
book, notwithstanding that tho entries were made by him in 
accordaacs with certain statutory rules. The reason of the decision 
is stated in these words: "  But in these cases the entries are made 
by an officer in discharge of a public duty ; they are accredited by 
those who have to act upon the statements ,• and they are made 
for the benefit of third per,sons. Here, it is truej the book is kept 
by a public officer; but no credit is given him in respect of the 
entries j they are merely a check upon himself. I f  we held this 
book admissible, we should make the entries of any public aocount- 
ant evidenoe on a similar occasion.”  So here, there is nothing to 
show that the book is accredited by those who have to aut upon 
the statements ; on the contrary, the Eegulation provides that 
whenever a Oolleotor thinks it necessary he may summon a jxdwan  
and examine him on oath as to the truth o f his accounts ; and we 
may also add that if we were to hold that these books are admissible
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1895 in evidence, in that case it would follow that if any law were to 
direct zemindars to keep their jama-iuasil-baM papers in a certain 

D asadh  f o r m  and to submit copies of them to the Collector that would

JvaauL make the jama-tmsil-haJci papers puhlio documents or offioial
^̂ Sinqh'̂  registers within the meaning o f section 33 of the Indian Evidence 

Act.
W e are of opinion, therefore, that the Oourt below was 

quite right in holding that these' teisMiana papers were iuadmis- 
sible in evidence ; and, that being so, the appeal fails, and must he 
dismissed with costs.

s. 0. 0. Appeal dismissed.
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APPELLATE CRIMINAL.

Before M‘i\ Justice Beverley and Jl/r. JusUoe Gordon.

1895 JUGDOWN' S IN H A  ( A ppe ll a n t )  v. QUEEN-EMPEESS (R esposdent.) ® 
Deeember 4. Qfij îinal Breach o f  Trust—Penal Code (A ct X L V  of I860), sectiom 40i

and 405~  Tmmoveahle propertj/.

The property veferrerl to in sootion 405 of tho Penal Oodo is, as in section 
403, movoablo property, and criminal ft-each o£ trust cannot be committed 
in respect of immoveable property. Reg v. GircViar Dharamdas (1) followed.

T he appellant was a jemadar of the Muktapore Indigo Factory, 
and as such it was his duty to see that certain plots of the factory 
land were onltivated with indigo. It was alleged that he let out 
some plots of that land without the knowledge of the factory 
authorities for his own benefit to raiyats who cultivated them, with 
other crops and gave him a portion o f tho produce. The charge 
against him was that being a servant, namely a jemadar, of tile 
Muktapore Indigo Factory, and being in such capacity entrusted 
with dominion over certain plots of land, he committed criminal 
breach of trust in respect of these plots. On the objection being 
taken that criminal breach of trust could not be committed in 
respect of immoveable property, the Sessions Judge who tried

** Criminal Appeal No. 685 o f 1895, against the order passed by F. S- 
Hamilton, Esq., OiBoiating SessionB Judge of Mnzafficrporo, dated the 13th of 
Replember 1895.

(1) 6 Bom. H, 0. Cr., 33


