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ing away the deceased while he was ina most helpless condition,
knowing full well, as we take it, that o grievous assaull had been
committed on him, and then leaving him in a field in that helpless
condition, which resulted, as we gather from the evidence in this
case, in his death. We canunot but regard the cvidence of these
two witnesses as no better than that of accomplices; at any rate,
they took such a part in this transaction as to make it most
unsafe for the Court to rely upon their evidence, unless corrobor-
ated in some material respects,in convieting the accused. My,
Donogh has called our atlention to some of the incidents or facts
in thia case, which, according to his view of the matter, do corro-
borate the evidence of these two witnesses ; but we are unable o
aceept his view. We do not think that there is any real corro-
horation of the statements made by them, nor do we consider it to
bo safe to proceed wupon their evidence in holding that the
accused took any part in the grievous assault upon Hosseinuddin,

Upon the whole, we are of opinion that the judgment of the
lower' Court, based as it is mainly upon the two classes of
evidence to which we have referred, cannot stand.

We accordingly set aside the convietion and sentence and
direct tho release of the appellant.

8. C. B, Conuviction set aside,

APPELLATE CIVIL,

Dzfore My. Justice Banerjee and Mv. Justice Rumpini.

SAMAR DASADII (Pramvtire) v JUGGUL KISHORE SINGI
(Dureynant No. 1.) #

Evidence Act (I of 1872), section 36—Public vecord—— Admissibility of evidence
—Teislhana paper—Bengal Regulution XL of 1877, section 16.

The feiskhana paper kept by paiweris under section 16 of DBengal.
Regulation XII of 1817 ig not a public register or record within the meaning:
of seclion 85 of the Bvidence Acl, and is not admnissible as ovidence under

# Appeal from Appellate Decree No. 420 of 1804, agsinst the decrec of
Moulvi Khaju Syed Fukheruddin Hossein, Subordinate Judge of Patna, dated
the 9th af Tebrnary 18%4, reversing thc decree of Babu Jogendra Nntu
Mukerjee, Munsif of Behar, dated the 7th of March 1893,
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that section. Buijnath Singh v. Sukhu Mahton (1) and Merrick v. Walley (2),
referred to.

Juaaur Kisaorn SiNeH obtained a decree against Manbodh
Mahton and others, and in execution of that decree attached 61
bighas 10 cottahs of land, alleging it to be the jote land of the judg-
ment-debtors. The plaintiff in the present case preferred a claim to
aportion of those lands, but his claim was rejected without investign-
tion. He then brought this suit claiming 3 bighas out of the said
Jand as his mourast jote. Juggul Kishore and his judgment-debtors
were made defendants in the suit, but Juggul Kishore alone con-
tested it.

The Munsif decreed the suit relying on the oral and docmmen-
tary evidence adduced by the plaintiff, and one of the documents
relied on was the teiskhana paper (literally a tabular statement in
23 columus) which was prepared by the patwari in 1286 (1879).

On appeal by the defendant the Subordinate Judge sot nside
the Munsit’s decree, on the ground, among others, that the feis-
Fhana was not a public document, and was not admissible in
evidence, unless it was duly proved according to law. In support of
his judgment on this point he citod the case of Baijnatk Singh v.
Sukbw Mahton (1).

The plaintiff appealed to the High Court.

Siv @riffith Evans, Moulvi Mahomed Yusuf, and Dabu Zarit
Mohan Das, for the appellant,

Babu Karuna Sindhw Mukerjee for the respondent,

Bir Geifith Evans.—The teiskhana paper is admissible in
evidence under section 35 of the Hvidence Act. Itis a register
kept under Regulation XII of 1817 for the purposes mentioned
in that Regulation ; it is not likely to be concocted, and is good
corroboration of the evidence of the raiyats. Section 16 of the
Regulation makes it the duty of the patwari to keep these papers.
The case eited in the lower Court’s judgment does not decide the
point, there is only an obiter dictum. Rules 14 and 13 of the
Board’s Manual (p. 89) were referred to.

(1) T L. R,, 18 Cale., 534, (2) 8 A, and B, 170.
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Babu Karuna Sindhu Mulkerjee {or the respondent.—The paper
is not a public record bul simply a zemindari paper., Looking 1o
sections 22 to 25 of the Regulation it cannot be said that the law
attached to these papers the weight of a public record. I rely
on the opinion expressed in the case of Bainath Singh v. Sulhu
Mahton (1.

Sir Qvyfith Hvans in reply.
The judgment of the High Court (BaneryEr and Raurny, 3J.)
was ag follows 1— ‘

The only guestion vaised in this case is whether the lower
Appellate Court was right in rejecting certain documents as heing
either irrelevant or not proved. The documents were : Firsc,:
copy of a plaint, Exhibit I ; second, 2 road-cess return, Exhibit
II1; third, o peon’s veport, Exhibit VIII; and, fourth, certain
teiskhana papers, Txhibit I,

In regard to the first three, the contention on Lehalf of the
appellant was not really pressed, and we are of opinion that the
lower Appellate Court was quite right in rejecting two of them
as irrelevant, namely, Exhibits I{ and IIT, and the third as not
proved, namely, Exhibit VIIT.

It was, however, strongly urged before us that Exhibit I,
consisting of the teiskhana papers, was admissible in evidence under
section 383 of the Indian Tvidence Act,

Now, to render a document admissible under that section,
three conditions must be satisfied : First of all, the entry that is
relied npon must be one in any public or other official book,
register, or record ; secondly, it must bo an entry stating a fact
in issue or a relevant fact ; and, tAirdly, it must be mado by a
public servant in the discharge of his official duty, or any other
person in performance of a duby specially enjoined by the lew.
We may take 1t thab the second and third conditions are satisfied,
the entry as pointed out to us heing one of a relevant fact, and
it having been made by a certain person called the patwariin -
the performance of a duby especially enjoined by section 16 of
Regulation XII of 1817. But then there remains the question

(1) L T. R, 18 Calo., 534,
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whether the entry isin any public or other official book, register,
or record, that is to say, whether the ieiskhana papers can be
regarded as forming any public or other official record. These
expressions have not been defined in the Evidence Act. If a
public book, register, or record be taken to Le of the same nature
asa public document as defined in section 74, clearly theso papers do
not answer the deseription, for they do not form the acts, or records
of the acts, of the Sovereign authority or of any official body or
tribunal, or of any public officer, legislative, judicial, or executive ;
por are they public records kept in British India of private docu-
ments, Can they be said to form any public or other official
book, register, or record ?

After having carefully considered the point, we think we
must answer the question in the negative. These papers are
kept by the patwari under the provisions of section 16 of Regu-
lation X1I of 1817, The patwari is an officer nominated and
remunerated by the zemindar of the village in respect of which
he is appointed, though the appointment rests with the Collector ;
and he is removable from office by the zemindar with the sane-
tion of the Collestor. That is the position of the person who
keeps these registers. Then, as to the nature of the register kept,
it would appear from the form prescribed by the Board of Reve-
nue under scction 16 of the Regulation, a form with its twenty-
three headings or columns, whenoe the name teiskhina is derived,
that the information that is contained in these papers is what
would find & place in the zemindari accounts themselves ; and
thongh the Regulation requires that copies of these papers
should be sent by the patwari to the canungoe, and by this last-
mentioned officer to the Collector, that fact does not alter their
nature it any way or make them a public or other official book,
register, or record within the meaning of section 35. They are,
as we understand them, zemindari papers kept by an officer
nominated and paid by the zemindar, though the Collestor is
vested with control in the matter of the appointment and re-
moval of that officer with a view to enable the Collector to keep
himself informed of the internal management of zemindaris
within his jurisdiction, Aund then, if wo lock at the provisions
of the Regulation as to how a patwari and his accounts are to be

24
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dealt with by the Colleotor and his subordinates, it would appear
clear that it was no part of the intention of the Legislature to
make these te/skhana papers public records. The provisions we
refer to are those contained in seotions 22, 23, 24 and 25, by
which the Collector is empowered to summon a patwar: when-
ever there may be occasion for his attendance on any matter
connected with the duties of his office, and to czamine him on
oathand to requive him to produce all accounts relating to the
lands, produce, rents, collections and charges of the village or
villages, &c.; further, they authorize the Collector to require
the attendance of patwaris on officers deputed to examine vil-
lage accounts ; and thoy in like manner authorize Courts of
Justice to summon patwaris to attend and produce their accounts,
These provisions are, in our opinion, incompatible with the yiew
that these documents were intended to be of the same nature
as obher public records kept by the Collector ; and they go to
show that it was nevor intended to repose in these accounts the
same confidence that is reposed inpublic documents, a confidence .
which writers on the law of evidence describe as being rather.
cxtraordinary in degree, and the basis of which is said to he
principally the circumstance that they have been made by
authorized and accredited agents appointed for the purpose, and
partly also the publicity of the subject-matter to which they
relate (see Taylor on Kvidence, seotion 1429 ; Best on Fvidence,
8th edition, section 219), The agents here are every now and
then required to pledge their oaths as to the aceuracy of these
papers, and are made liable to punishment if they give false
evidence ; and as for the matter of publicity of the entries, it.
is enough to say that some of these entries, especially those
relied upon in this case, are far from being of a public nature,
and such as would prevent any falsehood finding a place in
the register. Some of these cntries being in the nature of the
areas of fields in the occupation of different raiyats of the
mehal, one fails to see how they can be regarded as being mat~
ters of public interest. Regard therefore being had to the
nature of the papers, to the position of the persons by whom they
ave prepared, and to the way in which the papers are required to be
treated by the authorities under the Regulation itself, we do not
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think it would be safe to hold that these are papers of the deserip-
tion contemplated by section 35 of the Evidence Act.

The view we take is quite in accordance with the dictum
of tho Chisf Justice, concurred in by Mr. Justice Beverley, as
expressed in the case of Baynaih Singh v. Suklhu Mahton (1).
It is quite true that their Lordships were not called wpon to pro-
nounee an opinion upon the question of these papers being admis-
sible in evidence under section 85 of the Evidence Act, the ques-
tion raised before them being whether the learned Munsif and
the learned Subordinate Judge had committed an error of law in
not giving proper effect to certain registers known as the feis-
hana vegisters; bub freating the expression of opinion of those
learned Judges as a distum, we express our full concurrence in the
opinion expressed in that case.

We may add that the view we take also finds support in the
observations of Lord Denman, C.J., in the case of Memrick v, Wakley
(2),1n which it was held that a register of attendance, &e., kept by
the medical officer of a Poor-law Union and laid before a Board of
Guardians weekly for inspection, in obedience to rules made by the
Commissioners under Statute 4 and 5, W. 4, C. 76, section 15, is
not receivable in evidence for the party making it, as a public official
book, notwithstanding that the eontries were made by him in
agcordance with certain statutory rules. The reason of the decision
is stated in these words: “But in these cases the entries are made
by an officer in discharge of a public duty ; they are accredited by
those who have to act upon the statements ; and they are made
for the benefit of third persons, Here, it is true, the book is kept
by apublic officer ; but no credit is given him in respect of the
entries ; they are merely a check upon himself. If we held this
book admissible, we should make the entries of any public account-
ant evidence on a similar occasion.” So heve, there is nothing to
show that the book is accredited by those who have to act upon
the statements ; on the contrary, the Regulation provides that
whenever a Collector thinks it necessary he may summon a patwars
and examine him on oath as to the trath of his accounts ; and we
may also add that if we were to hold that these books are admissible

(1) L L. B., 18 Calc,, 534, () 8 A, and E., 170,
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in evidence, in that case it would follow that if any law were tg
direct zemindars to keep their jama-wasil-baki papers in a certain
form and to submit copies of them to the Collector that would
make the juma-wasil-baki papers public doecuments or offcial
registers within the meaning of section 35 of the Indian Evidence
Act.

We are of opinion, therefors, that the Court below wag
quite right in holding that theso teisthana papers were inadmis.
sible in evidence ; and, that being so, the appeal fails, and must he
dismissed with ecosts.

8. ¢ C. Appeal dismissed,

APPELLATE CRIMINAL.

Before Mr, Justice Beverlay and v, Justice Gordon.
JUGDOWN SINITA (APPELLANTj v. QUEEN-EMPRESS (REspoNpexsT,) 9
Criminal Breach of Trust—Penal Code (det XLV of 1860), sections 403
and 405 Immoveable property.

The property referred to in section 405 of tho Penal Code is, as in section
403, moveable property, and eriminal Breach of trust cannot be committed
in respect of immoveable property. Reg v. Girdhar Dharamdas (1) followed.

T appellant was a jomadar of the Muktapore Indigo Factory,
and as such it was his duty fosee that certain plots of the factory
land were cultivated with indigo. [t was alleged that he let ont
gome plots of that land without the knowledge of the factory
authorities for his own benefit to raiyats who cultivated them with
other crops and gave him a portion of the produce. The chargs
against him was that being a servant, namely a jemadar, of the
Muktapore Indigo Factory, and being in such capacity entrusted
with dominion over certain plots of land, he committed criminal
breach of trust in respect of these plots. On the objection being -
taken that oriminal breach of trust could notbe committed in
respect of immoveable property, the Sessions Judge who tried

¥ Criminal Appeal No. 685 of -1895, against the order passed bf FS

Hamilton, Bsq., Officiating Sessions Judge of Mnzafferpore, dated the 13ﬂllﬁf
Seplember 1895. o

{1) 6 Bom, H, C, Cr,, 33



