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Baijnath Raom Marwari(l)—a Division Bench held
that where the Court is not sitting but the office is
open, the time for a deposit of the printing costs of a
Privy Council appeal cannot he deemed to expire on
the next day when the Court actually sits. The
learned Judges refer neither to the decision in 4nand
Ram Pramhans v. Romghulom Sahu(2) nor to section
10 of the General Clauses Act. Their decision is
apparently based on a distinction between the Court
and the office of the Court, a distinction which I have
already indicated above, should, in my view, be hel
not to exist.

In this view of the matter I would hold that in
Appeal no. 14 the deposit was tendered in time and
was wrongly refused by the office; and that in Appeal
no. 17 the deposit was made in time. In each of
these appeals the deposit should be accepted. With
regard to Appeal no. 10 I would hold that as no
deposit was made within the prescribed period it
cannot be accepted as the Court has no power to
extend the time beyond the 60 days which have
elapsed.

S. A. K.

Order accordingly.

FULL BENCH.
Before Harries, C.J:, Fazl Ali and Agarwadls, JJ.

RAMKHELAWAN SINGH
.
MONILAL SAHU.*

Code of Civil Procedure, 1908 -(4det V of 1908), section
151, Order XLI, rule 19, and Order XLVII, rule 1—appeal
dismissed for -not filing appellant’s list in time-—application
jor restoration, whether 1s to be treated as one for review—
Order X LI, rule 19, whether applicable—dismissal under rule

*Civil Review no. 426 of 1938.
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23, Chapter IX, Part IT, of the Patna High Court Rules—

= Court, whether has inherent power to set wside order of

suciaviy dismissal—scction 151—inherent power, when should be

Smex
v,
Moxrcar,
Sagv.

exercised.

Aw application to set aside an order of dismissal of an
appeal for failure to lile the appellant’s list within the time
allowed cannot e treated as an application for review under
Order XLVII, rule 1, Code ol Civil Procedure, 1908.

Anant Potdar v. Mangal Potdaer(1), overruled.

Ramhari Sahy v. Madan Mohan Miter(2), Haridasi Debs
v. Sajutimohan Batabyal®), Sonubai v, Sivajireo Krishna-
rao(d) and Mt. Dhayani v. Ishak(¥, followed.

Fatimunnissa v. Deoki Pershad(6), not followed.

Clihajju Ram v. Neki(7) and Bisheshwar Pratap Sahi v.
Parath Nalli(¥), referred to.

Likewise Ovder XLI, rule 19, of the Code docs not apply to
such a case.

When the High Court has power to dismiss an appeal,
under rule 93, Chapter IN, Part 1I, of the Patna Iigh Court
TRules, it has also power to restore the appeal in a proper case
although there is no specific provision in the Rules in this
behalf.

Hection 151 of the Code expressly saves the inherent
power of the Court and every Court must be deemed to
possess as inherent in it very constitution all such powers as
ate necessary to do right and unde a wrong in the course of
the administration of justice.

Therefore, an application (bearing a court-fee stamp of
Rs. &) to set aside an order dismissing an appeal for not filing
the appellant’s list within the time allowed may be entextmned
under section 151 of the Code.

(1) (1925 I. L. R. & Pat. 504,
(2) (1885) I, L. R. 23 Cal. 839,
() (Imz) I, L, R. 60 Cal. 184,
(4) (192uy L L, R. 45 Dom. ud8.
(3 (1931) A. L R. (Sind) 153,

{6y (1800) 1, L. K. 24 Cal, 8504, T, B,
(1) (19225 L R. 49 Ind. App. 144
(1984) 15 Pat. L, T, 763, P. C.

)
)
)
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Section 151 should, however, be applied with great
caution and only when the ends of justice require its applica-
tion. In order to decide whether the ends of justice require
the application of this section to a particular case, the Court
has to keep in view not only the interest of the applicant but
also that of the other party who may be affected by the order
sought to be made under this section.

Application on behalf of the appellant.

The facts of the case material to this report are
set out in the judgment of Fazl Ali, J.

The case was in the first instance heard by Fazl
Ali and Agarwala, JJ. who referred it to a Full
Bench by the following judgment :

** This sppeal was dismissed es the appellant failed to file his list
within the time allowed to him to do so. The application is to set
aside the order dismissing the appesl and the question that has arisen
is as to the amount of court-fee payable on the application. The
Stamnp Reporter suggests that the application is in fact one for review
of the order dismissing the appeal and that a court-fee of about Rs. 405
iz leviable. On behalf of the petitioner, on the other hand, it is
contended that this is an application for restoration of the appeal on
which Re. 8 stamp is leviable. In Anant Potder v. Mangal Potder(l)
the cases in this Court for and against the view of the Stamp Reporter
sre enumerated, It will appear that {rom the institution of the Courf
up to 1923 spplications such as the present were always treated as
applications for review., In 1924 a Bench of which Sir Jwala Prasad
was g member took snother view although Sir Jwala Prasad had been 2
member of at least one of the Benches which had decided the other way
in earlier cases. The earlier cases of this Court applied the Full Bench
decision in Fatimunnissa v. Deoki Pershad(®). In Haridasi Debi v.
Snjani Mohan Batabyal(3) it was. pointed out that the decision in
Fatimunnissa v. Deoki Pershad(?) was based on the. language of an
earlier Code of Civil Procedure and held that the application was not
an apphoatmn in review. The question is continuvally arising in this

Court and it is desirable that hhe matter should he settled one way or
the other.

The question which. requires- consideration is whether an applica
tion to set aside an order dismissing an .appeal for non-filing of the
appellant’s list:within the time allowed can he entertained, unless it
be treated ag.an application for review . under Order XLVIIL, rle 1,
of the Code of Civil Procedure. 'Wé refer the matter to & Full Bench
under- Chapter V, rule 4, of the Rules of this Court.

(1) (1925) I. L. R, 4 Pat. 704, ‘
(2) (1896) I. L. R. 24 Cal. 350, F; B.
(8) (1982) I. I. R. 59 Cal. 1384."’
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On this reference.

Jafar Imam (with him Mehdi Imam, Harinandan
Sungh and A. Badri Nath Sinha), for the applicant :
This is an application under section 151 and Order
XLI, rule 19, of the Code of Civil Procedure, bearing
a court-fee of three rupees, for restoration of an
appeal dismissed for non-filing of the appellant’s list
in time. The Appeal was valved at Rs. 12,500 on
which court-fee stamps of Rs. 810 had heen paid.

The question that arises in this case is whether
the application should be under Orvier XLVII, rule 1,
of the Code of Civil Procedure and half of the court-
fee paid on the appeal should be given as was decided
i Anant Potdar v. Mangal Potdar(l) and in the other
unreported cases noticed in that case, as also in Mowar
Ran Bahadur Singh v. Kamkhoya Narain Singh(2)
which has followed Amnant Potdar v. Mangal Poi-
dar(1).

Order XLVIL. rule I, does not apply. The
words * any other sufficient reason '’ in the rule mean
a reason sufficient on grounds analogous to those
specified in rule 1; that is to say, they must be read
ejusdem generis—Chhajju Ram v. Neki(®); Bishesh-
war Pratap Sahi v. Parath Nath(®). The case of
Anant Potdar v. Mangal Potdar(l) is based on the
Full Bench case of Fatimunnisse v. Deoki Pershad(5)
which has since not heen followed in Nalini Sundar
Debya v. Narendra Chandra Lahiri(®) and Haridas:
Debi v. Sajanimohan Botabyal("). These two later
Calcutta cases take the view that because of the pro-
nouncement of their Lordships of the Judicial Com-
mittee in Chhajju Ram v. Neki(®) in 1922, the words
““ for any other sufficient cause ’’ must be read ejusdem

1) (1925) . L. R. 4 Pap, 704, o
) (1987) 19 Pat. L. T. 17.

) (1922) L. R. 49 Ind. App. 144,
)
)

) (1984) 15 Pat. L. T. 763, P. C.
(1896) I. T.. R, 24 Cal. 850, F. B.

(6) (1981) 36 Cal. W. N. 246,

(T) (1952) I L. R. 59 Cal. 1884,
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generis and, therefore, Fatimunnissa v. Deoki
Pershad(?) is no longer good law.

Order XLI, rule 19, and section 151 of the Code
of Civil Procedure would, therefove, be the proper
remedy as was indicated in Civil Review no. 35 of
1923, decided on the 19th April, 1924, by Jwala
Prasad and Foster, JJ. and M. J. C. no. 24 of 1923
and Civil Review no. 38 of 1923, decided on the 15th
April, 1924, by Jwala Prasad and Adami, JJ.
[Reference was made to Sonubsi v. Siwajirao(?),
Ramhari Sahw v. Madan Mohan Mitter(s) and
Musammat Dhyani v. 1shak(®).] |

[Acarwara, J.-—Order XLVII, rule 1, is the
only remedy. Order XL1, rule 19, applies onlv under
the three circumstances mentioned thersin. The
exercise of inherent powers under section 151 of the
Code cannot be invoked when there is a special pro-
vision under Order XLVII, rule 1, of the Code.]

So, if Order XLVII does not apply and if
Order XLI, rule 19, is also held to be not applicable
and if the inherent powers undsr section 151 cannot
be invoked, then it comes to this that the High Court
has power to dismiss an appeal for default but it has
no power to restore it.

[Clause 29 of the Letters Patent and section 122,
Code of Civil Procedure, referred to. ]

[Fazr Ari, J.—When we have power to dismiss
an appeal, we must have powers to restore. But
‘Order XLI, rule 19, does not apply. ]

D. N. Varma, for the opposite party: Order
XLI, rule 19, can never apply, but Order XLVII,
rule 1, does apply. Anant Potdar v. Mangal
Potdar(5) is clear on the point. There is no conflict-
ing decision. Section 151 _applies to cases which do
not come within the provisions of the Code.

- ~

(1) (1896) I. L. R. 24 Cal. 350, F. B.
(9) (1920) 1. L, B. 45 Bom. 648,

(8) (1895) I. L. R, 23 Cal. 339.

(4) (1981) A. T. B. (Sind) 158.

(5) (1926) I. L. R. 4 Pat. 704,

1938,
Rax-
KEELAWAN
SmicH
a,
Mowiraz
SaET.




1939,

Ram-

164 THE INDIAN LAW REPORTS, | VOL. XIX,

[Crmer Justice—To what sort of cases does
section 151 apply ?]

KEHETA WAN

SiNGH

Section 151 gives relief only in cases of mistake,

Mowman  Traud, abuse of the process of the Court, etc.

SaRv.

Fazr Ar,

[Camr JusticE—Dimissal under Order IX,
Y rule 8, has been set aside under section 151.]

This was perhaps on the hypothesis that where
there is no remedy the inherent powers of the Court
can be invoked.

[Fazr Av1, J.—In Vilakathale Raman v. Vayalil
Pachu(l) a suit dismissed on the ground of fraud was
restored under section 151.]

This was so because fraud vitiates every proceed-
ing of the Court. Under section 151 a decree or
judgment cannot be set aside.

[Reference was made to Bhagwan Savalaram
Sonar v. Dattatraya Jayant Purandhare(?) and 4 ima
Ram v. Beni Prasad(®).]

[Caier JusticE—Bhagwan’s case(?) was under
Order IX, rule 9, therefore, section 151 was not
applied. Adtma Ram v. Beni Prasad(3) does not
apply. ]

Jafar Imam, in reply.

K. D.

Cur. adv. vult.

Tazr Arr, J.—This case has been referred to a
Full Bench in the following circumstances.

The petitioner had filed an appeal to this Court
against a decres passed by the Subordinate Judge of
Arrah and this appeal was numbered as First Appeal
no. 3 of 1938. On the 5th May, 1938, the appeal was

(1) (1914) 25 Tnd. Cas. 218,
(2) (1926) T. L. R. 50 Bom. 457.
@ (1984) I L. R. 56 Al 907,
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laid by the Registrar before a Bench of this Court fcr
final order with a note pointing out that the petitioner
had failed to comply with several orders calling upon
him to supply. the appellant’s list. On that date no
one appeared for the petitioner and the appeal was
dismissed. On the 11th June, 1938, the petitioner
made an application for the restoration of the appeal.
This application hore a stamp of Rs. 3 and purported
to have been made under Order XII, rules 17 and
19, and section 151 of the Code of Civil Procedure.
The Stamp Reporter noted on the application that
the court-fee was insufficient, his view being that
such an application could have been made only under
Order XLVII, rule 1, of the Code. The matter was
then placed before my brother Agarwala and myself
and we decided to refer it to a Full Bench. The
reasons which led us to make the reference as well as
the point of law which we decided to refer are set out
in the following extract from our order :

“ The Stamp Reporter suggests that the application is in faet one
for & review of the order dismissing the appeal and thab a court-fee of
about Bs. -405 is leviable. On behalf of the petitioner, on the other
hand, it is contended that this is an application for restoration of the
appeal on which Rs. 8 stamp is leviable. In Anant Poidar v. Mangal
Potdar(}) the cases in this Court for and against the view of the Stamp
Reporter are enumerated. It will appear that from the institution of
the Court up to 1923 applications such as the presemt were always
treated as applications for review., In 1924 a Bench of which Sir
Jwala Prasad was a member took another view although BSir Jwala
Prasad had been 4 member of at least ons of the Benches which had
decided the other way in earlier cases. - The earlier cases of this Court
applied the Full Bench decision in Fatimunnissa v. Deoki Pershad(®):
In Heridasi Debi v. Sejenimohan Batabyal(8) it was pointed out that
the decision in Fatimunnisse's case(?) was based on the language of an
earlier Code of Civil Procedure and held that the application was not an
application in review, - The question is continually arising in this Court
a?lg it- is desirable that the mstter should be settled one wayor the
other.

The question which requires consideration is whether an application
to-sot aside an . order  dismissing an .-appeal for ‘non-filing of the
appellant’s- lish within the ¢ime ullowsd can: be entertained, unless it
be trested as an application. for review wnder Order XLVIL, rule ‘I,

(1) (1925) L. L. B. 4 Pat. 704, a
(2) (189) T. L. R. 24 Csl. 850, ¥ B.
(8 (1982) L L. B. 59 Cal. 1354,
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of the Code of Civil Procedure. Wo refer the matter to o Full Bench
under Chapter V, vule 4, of the Dules of thus Cowrd.”

In Ramhart Sahu v. Madan Mohon Mitter() a
Bench of the Calentta High Court had held that an
application for re-admission of an appeal dismissed
for the appellant’s failure to deposit the cost for the
preparation of the paper-book was not an application
for review, but an application under the rules of the
High Court. This decision was overruled in Fatim-
unnissa v. Deoki Pershad(®) by a Tull Bench of five
Judges who held that the remedy of the appellant in
such a case was to apply for a review and the reasons
they gave in support of this view were as follows :—

“ Under the Code there are only two ways
known to the law by which a judgment and decree of
a Divisional Reuch of this (ourt can be set aside in
India. These two methods are described in sections
558 and 623 of the Code. 'The present case is clearly
rot one in which default was made in appearing at
the hearing of the case, for the record shows that the
pleaders ou both sides were in attendance and heard.
It seems to us, therefore, that the view expressed in
the reference is corvect, and that the case of Ramhar:
Saku v. Madan Mohan Mitter(?) so far as it decides
the contrary is wrongly decided.”

In this Court before 1924 there was on the whole
a tendeney to follow the practice which had prevailed
in the Calcutta High Court since the decision of the
Full Bench; but in some cases it was observed that
the dismiseal of an appeal for failure to file the
appellant’s list or deposit the printing cost within
the time allowed by the Court could be set aside under
Order XL, rule 19, read with section 151 of the Code
of Civil Procedure. Tn 1924 the question as to what
was the proper procedure for setting aside such a
dismissal was divectly rvaised before a Division
Bench of this Court in Anant Potdar v. Mangal
Potdar®) and the learned Judges who sat on the
Bench held, following the decision in Fatimunnissa’s
cage(?), that an application to set asidé the dismissal
)1) (1895) I. L. R. 23 Cal. 339. ’

(z( (1896) T. L. R. 24 Cal. 350, F. B,
(3) (1925) I L. R. 4 Pat. 704,
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must be regarded as one for review under Order
XLVII, rule 1. The learned Judges recognised that
the order dismissing the appeal was no longer a decree
under the amended Code, hut they pointed out that it
was still a judgment. The correctness of this deci-
sion has been recently doubted in Haridusi Debi v.
Sajani Mohan Batabyel(') in which it has been held
that an application for restoring an appeal dismissed
for default in the payment of initial deposit is not
an application for review but an application under
Order XLI, rule 19, read with section 151 of the
Code. The same view seems to have heen taken by the
Bombay High Court in Sonubai v. Sivajirao Krish-
narao(?) and by the Judicial Commissioners of Sind
in M¢. Dhayani ». Ishak(®). The question which has
now to be decided by this Bench is which of the two
conflicting views is correct.

Order XLVII, rule 1, provides that a party
aggrieved by a decree or an order specified in clauses
(a), (b) and (¢) of rule 1 may apply for review on any
of the following grounds: —

(1) On the ground of the discovery of new or important matter or
svidence which' after the exercise of due diligence was not within the

inowledge of the party or could nob be produced by him at the timie
when the decrse was passed ot order made:

(#) on aceount of mislake or error apparent on the face of the
record; and

(8) for any other sufficient reason.

It seems to me that grounds nos. 1 and 2 would not
be ordinarily applicable to cases where an appeal is
dismissed for the appellant’s failure to file the list
or to deposit the printing cost. Tn such cases the
appellant usually applies for the restoration of the
appeal on the ground that there was sufficient cause
for his not depositing the printing cost or filing the
list, as the case may be, within the time prescribed

i v e et o i i P

(1) (1982) . L. B. 59 Cal. 1334,
(2) (1920) 1. L. R. 45 Bom. 648.
(3) (1931) A, L B. (Sind) 188,
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. by the Court; and, therefore, if the application can

be treated as an application for review it can be
treated as such only on ground no. 3. It has. how-
ever, been clearly pointed out by the Judicial
Committee in Chhajju Ram v. Neki(?) and Bisheshwar
Pratap Sahi v. Parath Nath(?) that rule 1 of Order
XLVIT must be read as in itself definitive of the
limits within which review of decree or order is now
permitted and the words ‘‘any other sufficient
reason ”’ mean a reason sufficient on grounds analo-
gous to those specified in rule 1. In view of these
decisions it is no longer possible to hold that an appli-
cation like the present can be treated as an application
for review. As was remarked by the learned Judges
of the Calcutta High Court in Haridasi Debi’s case(‘)

“ it would r°q1111e no ordinary flight of imagination
to treat a failure to deposit initial cost as being an
omission of the same kind or description as an
omission to produce a matter or evidence subsequently
discovered or a mistake or error apparent on the face
of the record.” The points which we must bear in
mind are, first, that under Order XLVII, rule 1, the
new matter or evidence should have been discovered
by the party applying for review and not by the Court
whose order is to be reviewed; and, secondly, that
the error referred to in this provision should be one
apparent on the face of the record and not one cansed
by the Court mot being apprised at the time of the
dismissal of the appeal of the circumstances which
prevented the appellant from taking the necessary
steps. 'That being so, in my ]udgment the decisions
in Fatimunnissa v, Deoki Pershad(*) and Adnant
Potdar v. Mangal Potdar(%) can no longer be relied on
as good authorities on the subject.

The next question to be considered is Whether in
a case like the present the applicant has any remedy

(1) (1922) L. R. 49 1. A, 144,

(2) (1984) 15 Pab. T. T. 768.

(8) (1932) I, L. R, 59 Cal. 1384,

(4) (1898y I L. R, 24 Cal, 850, F. B,
(55 (1925; I, L. R, 4 Par. 704
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at all. Tt is plain that Order XTI, rule 19, which
is the only provision in the Code of Civil Procedure
for the restoration of the appeal does not apply to
such a case. Rule 19 enables the Conrt of anpeal to
re-admit an appeal which is dismissed under role 11.
sub-rule (2), or rule 17 or rule 18. Rule 11 and
rule 17 provide for cases where on the date fixed, or
another date to which the hearing may be adjourned.
the appellant does not appear when the appeal is
called on for hearing. Rule 18 provides for cases
where it i found that the notice to the respondent
has not been served in consequence of ‘the failure of
the appellant to deposit within the period fixed the
sum required to defray the cost of serving the notice.
In the present case the appeal was dismissed not
under any specific provision of the Code but under
one of the rules framed by the High Court (Part 11,
Chapter IX, rule 28). Are we then to hold that the
petitioner is without any remedy. even if he is able
to convince the Court that he was prevented by
sufficient cause from filing the appellant’s list or
depositing printing cost within the time fixed by the
Court? Unfortunately in our rules there is no rule
corresponding to Order XLI, rule 19, but I am unable
to hold that merely because there is no rule on the
subject, this Court is powerless to grant any relief
in such cases. In my opinion, the failure to file a list
or deposit the printing costs stands on no worse
footing than the default referred to in rules 11, 17
and 18 of Order XI.I and I find it difficult to hold
that if there had been any rule in the Code corres-
ponding to rule 23 (Chapter IX) of this Court, there
would not have been any corresponding provision for
restoring the appeal for sufficient cause. In my view
if we have power to dismiss an appeal for the
gppellant’s failure to file the appellant’s list or
deposit the printing cost, we have also power to
restore the appeal in a proper case. Section 151
expressly saves the inherent power of the conrt and
every court must be deemed to possess-as inherent in
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its very constitution all such powers as are necessary.

to do right and undo a wrong in the course of the
administration of justice. Thus in my judgment the
answer to the guestion referred to this Bench is that
an application to set aside an order dismissing an
appeal for nat filing the appellant’s list within the
time allowed mav be entertained under section 151 of
the Code and generally spenking such an application
cannot be made under Order XL.VII, rule 1, of the
Code. v ,
I shall now proceed to deal with the facts of the
present case in order to decide whether this particular
appeal should be restored. Tt appears that on the 3rd
March, 1938, an Advocate, Mr. N. C. Roy, who
appeared for the petitioner applied for the inspection
of documents and on the 4th March the documents
were actually inspected. Notwithstanding this fact
the appellant’s list was not filed in time and on the
4th April, 1938, the Registrar directed the appellant
to file 1t within 14 days of that date. On the 25th
April the Hst still not being filed the Registrar
recorded the fallewing order in the order-sheet :—

“Tine hos beea twiee allowed for the purpose of filing the

appellant’s list. The last ovder, thoogh  peremplory, has not heen
earriad ot Tinal adjmrmment for seven dayy is given for eompliance,
iniling which toe wppeal will ba Jaid bifors the Beneh with a recomtien-
dation for disnidssal,

On the 3rd of May the Registrar directed the appeal

to be laid hefore the Bench as the final order for

filing the list had been disregarded and the appeal”

was dismissed by the Beuch on the 5th of May. Tt
is stated by the petitioner in his affidavit that his
Advocate was fully instructed to file a list and he wag
in no way responsible for . his ‘appeal not being
prosecuted properly but this is not horne out by the
contents of a letter which was written to  him by
Mr. Roy on the 8th May, 1938. This letter which
has heen quoted in the petitioner’s affidavit runs as
follows :— '

“ Dear Ramkhelawan Babu, . : e
I wrote to you u few days ago that unless list in your F. A. 8/58
was fled immediately, your appeal would be disrmissed on the Bth

¢
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May, bub when the High Court closed the appeal (¥. A, 3/38) came
up before the Bench., I was, a5 you know, unwell and so did not go 1o

Court, but I instructed somebody to apply for time. The Judges,-

however, have dismissed the appeal as the list has not been filed. An
application for restoration should be filed soon. The petition should be
drafted and kept ready at once. The High Court is closed and I shall
leave Patna within 5 or 6 days. My fees (Rs. 48 as I wrote to you
betore) together with the fees for preparing the list should be paid
now, The list should be kapt ready and this may be prepared by us
during this vaeation. Please therefore come with sufficient money and
do not =poil the case. Unless money is paid nothing will be done,

One of your men saw me on 8id May, hub he told me he was
going to Muzaffarpur.’”
This letter shows that the Advocate had given
warning to the petitioner in a previous letter and
that his fees as well as the fees for preparing the list
had not been paid. The petitioner filed a fresh
affidavit on the date on which this application was
heard to the effect that he had paid a sum of
Rs. 36-1-0 to his Advoeate, but the Advocate is.now
dead; and, in view of the fact that the statement in
question was not made in the petition itself which was
filed during his life-time, I am not prepared to act
upon it or hold that the Advocate did not act
honestly and that he was negligent in the discharge of
his duty towards his client. It is to be borne in mind
that section 151 should be applied with great caution
and only when the ends of justice require its applica-
tion. 1In order to decide whether the ends of justice
require the application of this section to a particular
case, we have to keep in view not only the interest of
the applicant but also that of the other party who may
be affected by the order sought to be made under this
section.  In my opinion upon the materials on the
record it is difficult to hold that the petitioner has
made out a sufficient cause for restoring the appeal
and I would, therefore, dismiss this application with
costs, _

Hareigs, C.J.—1 agree.

Acarwara, J.—1 agree.

$. A, K. S e g
' Application dismissed.
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