
Baijnath Ram Mavwani} )—a Division Bench, held 
that where the Court is not sitting but the office is Uchmesh-
open, the time for a deposit of the printing costs of a 
Privy Council appeal cannot be deemed to expire on Shukul
the next day when the Court actually sits. The 
learned Judges refer neither to the decision in Anand lal
liam Pramhans v. Ramghulam Sahu{ )̂ nor to section 
10 of the G-eneral Clauses Act. Their decision is A gab v̂alA, 

apparently based on a distinction between the Court J- 
and the office of the Court, a distinction which I have 
already indicated above, should, in my view, be held 
not to exists

In this view of the matter 1 would hold that in 
Appeal no. 14 the deposit was tendered in time and 
was wrongly refused %  the office; and that in Appeal 
no. 17 the deposit was made in time. In each of 
these appeals the deposit should be accepted. With 
regard to Appeal no. 10 I would hold that as no 
deposit was made within the prescribed period it 
cannot be accepted as the Court has no power to 
extend the time beyond the 60 days which have 
elapsed.

s .  A-. K.
Order accordingly.
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: FULL BENCH,
Before Harries, G J ., Fazl Ali and Agarwala, JJ.

EAMKHELAWAN SINGH

' 'L

Code of Gml Procedure, 1908 {Act V of 1908), section 
161 y Ofdm X L l ; Tide M y and Order X L V U , ride 1— appeal 
dismissed for not f i l i n g ^ l i d  in time— application 
for restoration, whether is to be treated as one for renew— 
Order X L I , rule 19, whether applicable—-dismissal under rule

*Givil Review no. 426 of 1938.
(1) (1927) 8 Pat. L. T. 779.
(2) (1922) I. I/. R. 2 Pat. 264.
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23, Chapter IX , Part II, of the Patna High Court Rules— 
Court, whefhcr has inhermt poioer to set aside order of 
dismissal— section 151—inherent ‘power, when should be 
exercined.

An application to set aside an order of dismissal of an 
appeal for failure to file the appellant’ s list within the time 
allowed cannot be treated as an application for review under 
Order XLVII, rule 1, Code of Civil Procedure, 1908.

Anant Potdar v. Mmtgal Potdar(i), overruled.

B.o:mhari Sahu v. Madan Mohan Mitteri^), Plaridasi Dehi 
V, Sajanimahan Batabyal{3), Sonubai v. Sivajirao Krishna- 
rao(4) and Mt. Dhatjani v. hhak{^), followed.

Fatimiinnissa v, Deoki Pershadi^), not followed.

Chhajju Ram v. Nekii'^) and Bislieshwar Pratap Salii y .  
Paraih NaLh{^), referred to.

Likewise Order X L I, rule 19, of the Code does not apply to 
suL-li a case.

When the High Court has power to dismiss an appeal, 
under rule 23, Chapter IX , Part II, of the Patna High Court 
Kules, it has also power to restore the appeal in a proper case 
although there is no specific provision in the Rules in this 
behalf.

Section 151 of the Code expressly saves the inherent 
power of the Court and every Court must be deemed to 
possess as inherent in its very constitution all such powers as 
are necessary to do right aud undo a wrong in the course of 
the a.dministration of justice.

Therefore, an application (bearing a court-fee stamp of 
Es. 3) to set aside an order dismissing an appeal for not filing 
the appellant’s listwithin the time allowed may be entertained 
under section 151 of the Code.

(1) (1925) 1. L. 11. 4 Pat. 704.
(‘2) (la9i')j I. L . R. 2S3 Gal 330.
(3) I. L . It. 59 Cal. 13M.
(4) (I92UJ I . L. E. 45 Bom. i)48.
(f)) (1931) A . I. R. (Sirld) 15»,
(ti) (IBOti) 1. L . R. 24 Gal. m ,  F . B .,
(7) (1922) L R. 49 Ind . App. 144.
(,8) (1934) 15 Pat. L . T . 708, I>. C.
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Section 151 should, however, be applied with great 
caution and only when the ends of justice require its applica­
tion. In  order to decide whether the ends of Justice require 
the application of this section to a particular case, the Court 
has to keep in view not only the interest of the applicant but 
also that of the other party who may be affected by the order 
sought to be made under this section.

Application on behalf of the appellant.
The facts of the case material to this report are 

set out in the judgment of Fazl Ali, J.
The case was in the first instance heard by Fazl 

Ali and Agarwala, JJ. who referred it to a Full 
Bench by the following judgment:

"  This appeal was dismissed as the appellant failed to file Hs lisfe 
■within the time aUowed to him to do so. The application is to set 
aside the order dismissing the appeal and the question that has arisen 
is as to the amount of court-fee payable on the application. The 
Stamp Beporter suggests that tha application is in fact one for review 
of the ordei dismissing the appeal and that a court-fee of about Rs, 403 
is leviable. On behalf of the petitioner, on the other hand, it is 
contended that this is an application for restoration of the appeal on 
which Rs. 8 stamp is leviable. In Anant Fotdar v. Mavgal PoidarO-) 
the cases in this Court for and against the view of the Stamp Reporter 
are enumerated. It will appear that from, the institution of the Court 
up to 1923 applications such as the preBeat were always treated as 
applications for review. In 1924 a Bench of which Sir Jvvala Prasad 
was a member took another view although Sir Jwala Prasad had been a 
member of at least one of the Benches which had decided the other Avay 
in earlier cases. The earlier cases of this Court applied the Full Bencli 
decision in Fatimunnissa v. Deohi Pershadi^). In PIaridasi Debt v. 
Sajani Mohan Batabyal(^) it was pointed out that the decision in 
Fatimunnissa v. Deoki Perahadm was based on the language; of an: 
earlier Code of Civil Procedure and held that the application was not 
an application in review. The question is, continually arising in this , 
Court and it is desirable that the matter should be settled one way or 
the' other,

.' The question which requires consideration is whether an applicfl' 
tion to set aside an order dismissing an appeal for non-filing of the 
appellant’s list within the time allowed can be entertained, unless it 
be treated as an application for review under Order XLVIT, rule 1, 
of the Code of Civil Procedure. We refer the matter to a Full Bench 
•under Chapter V , rule 4, of the Rules of this Court.

1939.

E am-
SHELAWAN

Singh
a.

M'ONIlAIi
Sa e u .

(1) (1925) I . L, R. i  Pat. 704.
(2) (1896) I. L. R. 24 Cal. 350, F. B.
(3) (1982) I . L. R. 59 Cal. 1334.



On this reference.
Bam-: J'afrir Imam (with him Mehdi Imam, Harinandan

and A. Badri Nath SinJia), for the applicant:
. fj. This is an application under section 151 and Order 

XLI, rule 19, of the Code of Civil Procedure, bearing 
a court-fee of three nipeea, for restoration of an 
appeal dismissed for non-filing of the appellant’s list 
in time. The Appeal was vahied at Rs. 12,500 on 
which court-fee staiiips of Rs. 810 had been paid.

The question that arises in this case is whether 
the application should be under Order XLV II, rule 1, 
of the Code of Civil Procedure and half of the court- 
fee paid on the appeal should be given as was decided 
in Ajimit Potdar v. Mangal Potdar(^) and in the other 
unreported cases noticed in that case, as also in Mowar 
Ran Bahadur Singh v. KivmMimia Narain Singh{^) 
which has followed Ana/iit Potdar v. Mangal Pot- 
dari}).

Order XLVII, rule 1, does not apply. The 
words ‘ ' any other sufficient reason ”  in the rule mean 
a reason sufficient on grounds analogous to those 
specified in rule 1; that is to say, they must be read 
ejusdem generis— Chhajju Ram v. Nehi(j )̂; Bisfiesh- 
war Prataf Sahi v. Parath Nath(^). The case of 
Anant Potdar v. Mangal Potdari}) is based on the 
Full Bench case of Fatimmnissa 7. DeoM Pershad{^) 
which has since not been followed in Nalini Sundan 
Dehya v. Narendra Chandra LaMri(^) and Haridasi 
Debi Y. Sajanimohan Batahjali^). These two latei 
Calcutta cases take the view that because of the pro­
nouncement of their Lordships of the Judicial Oora- 
mittee in Chhajju Ram y. Neki(^) in 1922, the wordg 
‘ ‘ for any other sufficient cause ’ ’ must be read ejmdem

(1) 7l925j I. L . B. ~   ̂ ~
(2) (1937) 19 Pat. L. T, 17.
(3) (1922) L. R. 49 Ind. App. 144.
(4) (1934) 15 Pat. L. T. 763, P. 0.
(5) (1896) I. L. R. 24 Cal. 850, F. B.
(6) (1931) 36 Cal. W. N. 246.
(7) (1932) I. L. E, 59 Cal. 1884. :
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generis and, therefore, FaMmwmissa v. DeoM 
PersJiad{ )̂ is no longer good law. um-

Order XLI, rule 19, and section 151 of the Code 
of Civil Procedure would, therefore, be the proper 
remedy as was indicated in Civil Review no. 85 of 
1923, decided on the 19th April, 1924, hy Jwala 
Prasad and Foster, JJ. and M. J. C. no. S4 of 192§ 
and Civil Eeview no. 38 of 1923, decided on the 15th 
April, 1924, by Jwala Prasa,d and Adanii, JJ. 
[Reference was made to Soniibai v. Simjvraoi^), 
Ramhari Sahu v. Madan Mohan Mitter^) and 
Musammat Dhyani v. 1 shale

[A garwala, J.—Order XLVII, rule 1, is the 
only remedy. Order XLI, rule 19, applies only under 
the three circumstances mentioned therein. The 
exercise of inherent powers under section 151 of the 
Code cannot be invoked v/lien there is a sptscial pro­
vision under Order XLVII, rule 1, of the Code.]

So, if Order X LVII does not apply and if 
Order XLI, rule 19, is also held to be not applicable 
and if the inherent powers under section 151 cannot 
be invoked, then it comes to this that the High Court 
has power to dismiss an appeal for default but it has 
no power to restore it.

Clause 29 of the Letters Patent and section 122,
Code of Civil Procedure, referred to.’

' P a z l  A li, j .—When we have power to dismiss 
an appeal, we must have powers to restore. But 
Order X LI, rule 19, does not apply.]

D. ,N. fa/rma, for the opposite party: Order 
XLI, rule 1 ,̂ cail never apply, but Order XL¥II, : 
rule 1, does apply. Anmt Potda/r M  
Potdar^) is clear on the point. There is no conflict­
ing decisidn. Section 151 applies to cases which do 
not come within the provisions of the Code.

( l 7  (1896) L ~ L . R. 24 Cal. 350, ¥ . B .’~ ~
(2) (1920) I. L. E. 45 Bom. 648,
(3) (189B) I. L, E. 23 Gal. 339.
(4) (1931) A. I . R. (Sind) 158.
(4  (1920) I. I/. R. 4 Pat. 704.
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[C hief J ustice— To what sort of cases does
Bam- section 151 apply?]

K H E U  WAN

Singh Sectioii 151 gives relief only in cases of mistake,
MomLAL fraud, abuse of the process of the Court, etc.

[C hief J ustice—Dimissal under Order IX, 
fazl ali, j. 8̂  has been set aside under section 151.]

This was perhaps on the hypothesis that where 
there is no remedy the inherent powers of the Court 
can be invoked.

'F azl A l i , J.—In Vila'kathala Raman v. V ay alii 
Paclvu{ )̂ a suit dismissed on the ground of fraud was 
restored under section 151.]

This was so because fraud vitiates every proceed­
ing of the Court. Under section 151 a decree or 
judgment cannot be set aside.

[Reference was made to Bhagwan Samlaram 
Sonar v. Dattatraya Jayant Purandhare{^) and Atma 
Ram Y. Beni Prasad{^).'}

[C hief J ustice—Bhagwan^s case(2) was under 
Order IX, rule 9, therefore, section 151 was not 
applied. Atma Ram y.  Beni Prasadi^) does not 
apply.]

Jafar Imam, in reply.
K, D.

Cur, adt). mlt.

F azl A l i , J.—This case has been referred to a 
Full Bench in the following circumstances.

The petitioner had filed an appeal to this Court 
against a decree passed by the Subordinate Judge of 
Arrali and this appeal was numbered as First Appeal 
no. 3 of 1938. On the 5th May, 1938, the appeal was
' 25 Ind. C ^ m ,  '

(2) (1928) I. L. R. 50 Bom. 457.
(D) (1934) I. L. E. 56 AU. 907.



laid by the Eegistrar before a Bench of this Court fcr
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final order with a note pointing out that the petitioner RAM-
had failed to comply with several orders calling upon 
him to supply, the appellant’s list. On that date no «.
one appeared for the petitioner and the appsal was 
dismissed. On the 11th June, 1938, the petitioner 
made an application for the restoration of the appeal, Alt, j. 
This application bore a stamp of Rs. 3 and purported 
to have been made under Order XLI, rules 17 and 
19, and section 151 of the Code of Civil Procedure.
The Stamp Reporter noted on the application that 
the court-iee was insufficient, his view being that 
such an application could have been made only under 
Order X LV II, rule 1, of the Code. The matter was 
then placed before my brother Agarwala and myself 
and we decided to refer it to a Full Bench. The 
reasons which led us to make the reference as well as 
the point of law which we decided to refer are set out 
in the following extract from our order :

“  The Stamp Reporter suggests that the application is in fact one 
for a review of the order dismissing the appeal and that a court-fes of 
about Rs. -405 is leviable. On behalf of the petitioner, on the other 
hand, it ia contended that this is an application for restoration of the 
appeal on which Rs. 8 stamp is leviable. In Anani Potdar m. Mangal 
Potdari^) the cases in this Court for and against the view of the Stamp 
Reporter are enumerated. It -will appear that from the institution of 
the Court up to 1928 applications Such as the present were always 
treated as applications, for review. In 1924 a Beach of which Sir 
Jwala Prasad was a member took another view although Sir Jwala 
Prasad had been a member of at least one of the Benches which had 
decided the other way: in earlier cases. The earlier cases of this Court 
applied the Full Bench decision in Faiimunniasa ir. Deold Pershad{^).
In Handasi .Dchi 's. Sajaniviohan Batabyal{^) ii> was pointed out that 
the decision in Fatimmmss<i’s case(2) was hased on the language of m  
earlier Code of Civil Procedure and held that the a-ppjication was not an 
application in review. The question is continually arising in this Coiirt 
and it is desirable that the matter should be settled one way or the 
other.

The question which requires consideration is whether an application
to set aside an order disrrjissing an appeal for non-filing of the
appellant’s list within the time allowed can be entertained, unless it 
be treated as an application for review under Order XLVII, rule 1,

" " T i j 'a 9 2 5 ) i !  L / i r r ^
(2) (1836) I. L. R. 24 Cal. 8^0. P. B.
(8) (1982) L  L. R. 69 Cal, 1384.



1939. of the Code of Civil I’rutiediivc. We refer tho matter to a Full Bench 
bIai Gliapter V, rule 4, ot thu Rules uf tliis Cimrti”

KHBLAWAN III RcmhaH Sahu v. Madan Mohan MitUri^) a
SiTOH Bench of the Calcutta High Court had held that an

monilal application for re-ad.mission of an appeal dismissed
Sahu. fgj. appellant's failure to deposit the cost for the

!-a2i, a l i, j . preparation of the paper-book was not an application
for reyiew, but an application under the rules of the 
High Court. This decision was overruled in Fatim- 
unnissa v. Deoki Pershad{-) by a Full Bench of five 
Judges who held that the remedy of the appellant in 
such a case was to apply for a, review and the reasons 
they gave in support of this view were as follows -

Under the Code there are only two ways 
Icnown to the law by which a judgment and decree of 
a Divisional Bench of this ;( ôurt can be set aside in 
India. These two methods a,re described in sections 
558 and f>23 of the Code. The present case is clearly 
not one in which default was made in appearing at 
the hearing'of the case, for the record shows that the 
pleaders on both sides were in attendance and heard. 
It seems to us, therefore, that the view expressed in 
the reference is correct, and that the case of Ramhari 
Sahu V. Madan Mohan Mitf.tr(̂ ) so far as it decides 
the contrary is wrongly decided/'

In this Court before 1924 there wa,s on the whole 
a tendency to follow the practice which had prevailed 
in the Calcutta High Court since the decision of the 
Full Bench; but in some cases it was observed that 
the dismissal of an appeal for failure to file the 
appellant’s list or deposit the printing cost within 
the time allowed by the Court could be set aside under 
Order XLI, rule 19, read with section 151 of' the Code 
of Civil Procedure. In 1924 the question as to what 
was the proper procedure' foP; setting aside sue 
dismissal was directly raised before a Division 
Bench of this Court m Anant Potdm\ Y. MmgM 
Potdaf(^) and the learned Judges who sat on the 
Bench held; following the decision in 
case(2), that an application to: set a®de &  dismissal

(1)
(2) (1896) I. L. B. 24 Cal. 3S0, F. %
(3) (1925) I . L. B. 4 Pat. 704.
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must be regarded as one for review under Order 
X LV II, rule 1. The learned Judges recognised tliat ium- 
the order dismissing the appeal was no longer a decree ' 'S ™  
under the amended Gode, but they pointed out that it ' 'T ' 
was still a judgment. The correctness of this deci- 
sion has been recently doubted in Haridasi Dehi v. ‘ 
Sajani Mohan Batahjal(^) in which it has been held 
that an application for restoring an appeal dismissed 
for default in the payment of initial deposit is not 
an application for review but an application under 
Order XLI, rule 19, read with section 151 of the 
Code. The same view seems to have been taken by the 
Bombay High Court in Somibai v. Sivajimo Krish- 
mrao{^) and by the Judicial Commissioners of Sind 
in Dhayani v. Ishak(^. The question which has 
now to be decided by this Bench is which of the two 
conflicting views is correct.

Order XLVIX, rule 1, provides that a party 
aggrieved by a decree or an ordsr specified in clauses 
(a), (5) and (c) of rule 1 may apply for review on any 
of the following grounds : ~

(i) On the groimd of the diseovery of new or important matter or 
fevideace wliicli aftei’ tlie esei'cise ot due diligence wiis not witliiji the 
knowledge of the party or could not be produced by him at the time 
when the decree was passed or order made; ,

(̂ ) on account of mistake or error apparent an the face of the 
record; and

(5) for: any other sufficient reasGn.

It seems' to me that grounds nos. 1 and 2 would not 
be ordinarily applicable to cases where an appeal is 
dismissed for the appellant’s failure to file the list 
or to deposit the printing cost. In such cases the 
appellant usually applies for the restoration of rhe 
appeal on the ground that there was sufficient cause 
for his not depositing the printing cost or filing the 
list, as the case may be, within the time prescribed

(1) (193‘̂ l I T ' u .  59 Cal. i m .
(2) (1920) I. L. R. 45 Bom. 648.
(3) (1931) A. I. B. (Sind) 153,
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by the Court; and, therefore, if  the application can 
B a m - be treated as an application for review it can be 

treated as such only on ground no. 3. It has. how­
ever, been clearly pointed out by the Judicial 
Committee in Chhajju Ham y, and Bisheshwar
Pratap Sahi v. Parath Nathp) that rule 1 of Order 

fazl Alt, j . X LV II must be read as in itself definitive of the 
limits within which review of decree or order is now 
permitted and the words “  any other sufficient 
reason ”  mean a reason sufficient on grounds analo­
gous to those specified in rule 1. In view of the?e 
decisions it is no longer possible to hold that an appli­
cation like the present can be treated as an application 
for review. As was remarked by the learned Judges 
of the Calcutta High Court in Haridasi DeU’s ca,se('̂ ) 

it would require no ordinary flight of imagination 
to treat a failure to deposit initial cost as being an 
omission of the same kind or description as an 
omission to produce a matter or evidence subsequently 
discovered or a mistake or error apparent on the face 
of the record.”  The points which we must bear in 
mind are, first, that under Order X LV II, rule 1, the 
new matter or evidence should have been discovered 
by the party applying for review and not by the Court 
whose order is to be reviewed; and, secondly, that 
the error referred to in this provision should be one 
apparent on the face of the record and not one caused 
by the Court not being apprised at the time of the 
dismissal of the appeal of the circumstances which 
prevented the appellant from taking the necessary 
steps. That being so, in my judgment the decisions 
in Fatimumissa v. Deoki Pershad{^) SLiid Am nt 
Potdar V. Mangal Pofdar{^) cm  m  longer be relied on 
as good authorities on the subject.

The next question to be considered is whether in 
a case like the present the applictot has any remedy

"(19^) ’ 144."  
(2) (19»4) 15 Pat. L. T. 763,
(8) (10S52) I . L . R. 59 Cal. m .
(4) (1 8 %  I . L . R. 24 Cal. S/50, F  B .
(5) (1925  ̂I. L. R. 4= Pat. 704, ■■
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at a ll It is plain that Order XLI, rule 10, wliicli: 
is the only provision-in the Code of Civil Procedure 
for the restoration of the appeal does not apply to 
such a case. Rule 19 enables the Court of appeal to 
re-admit a.n appeal which is dismissed under I'ule 11. 
sub-rule ( )̂,  ̂ or rule 17 or rule 18. Rule 11 and 
rule 17 provide for cases where on the date fixed, or 
another to which the hearing may be adjourned, 
the appellant does not appear when the appeal i@ 
called on for hearing*. Rule 18 provides for cases 
where it is found that the notice to the regpondent 
has not been served in consequence o f ' the failure of 
the appellant to deposit within the period fixed the 
sum required to defray the cost of serving the notice. 
In the present case the appeal was dismissed not 
under any specific provision of the Code but under 
one of the rules framed by the High Court (Part II, 
Chapter IX , rule 23). Are we then to hold that the 
petitioner is without any remedy, even if  he is able 
to convince the Court that he was prevented by 
sufficient cause from filing the ap})ellant’s list or 
depositing printing cost within the time fixed by the 
Court ? Unfortunately in our rules there is no rule 
corresponding to Order XLI, rule 19, but I am unable 
to hold that merely because there is no rule on the 
subject, this Court is powerless to grant any relief 
in such cases. In my opinion, the failure to file a list 
or deposit the printing costs stands on no worse 
footing than the default referred to in rules 11, 17 
and 18 of Order X LI and I find it? difficult to hold 
that if there had been any rule in the Code corres­
ponding to rule 23 (Chapter IX) of this Court, there 
would not have been any corresponding provision for 
restoring the appeal for sufficient cause. In my view 
if  we have power to dismiss an appeal for the 
appellant’ s failure to file the appellant's list or 
d ep osit the printing cost, we have also power to 
restore the appeal in a proper case. Section 151 
expressly saves the inherent power of the court and 
every court must be deemed possess as inherent in
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its very constitution all siioli powers as are necessary,:
Ram- to clo riglit a,nd, und.o a wi'oiig in, tlie coiiTse of tliV

administratioii of justice. Tlnis in my iiidgment tlie
% answer to the question referred to this Bciich is that

an appIicat:i,on to set aside an order diamissi;ng an 
appeal for not filing the a.ppellaiit’s list within the 

t'Azr. Au, j. allowed may be entertai’ned under section, 1.51 of 
the Code find generfilly spealvinj? snch an n-pplica,tion 
cannot be made under Order X LV II, rule 1, of the 
Code.

I shall now proceed to deal with the facts of the 
present case in order to decide -wlietlier this particular 
appeal should be restored. Tt appears that on the 3rd 
March, 1938, an Advocate, Mr. N. C. Roy, who 
appeared for the petitioner a;pplied, for the inspection 
of documents and on the 4th. Ma,rch the documents 
were actually inspected. Kotwithstanding this fact: 
the a.ppellant’s list was not filed in time and on the 
4th April, 1938, the E,egistrar, directed:the appellant 
to file it within 14 da,ys of that date. On the,25th
April the list still not being .filed the Registrar
recorded the following order in the order-sheet ,,

“  Tiine hiia been t’.vice allo'wecl for the purpose of filing the 
appellant’s The .Iasi: order, tliO'.igh perornptory, lias riof: bean 
(•Hrrled out. Final adjournment for stvven dtvva is given for compliance, 
failing whioli the appeal will be laid bofor(3 tlio Bench with a I'ccominen-  ̂
dation for tlisniissal.'' ;

On the 3rd of May the Registra.r directed the appea.h 
to be laid before the Bench as the final order/for
filing the list had been disregarded a,.nd the appeal'
wâ s dismissed, by the Bench on the 6th of May . V It 
is stated .by the petitioner. i,n his affidavit that liis' 
Advocate was fully instrudcd to []lo a list and he was 
in no way responsible , for .his ■ appeal, not lieing 
prosecuted properly but.this is notMiQrne out by the 
contents of a letter which was written to him by 
Mr. Roy on the 8th May, 1938. This letter which 
has been quoted in the petitioner's affi.da,vit runs as 

'.fo lio w S '.: '— ' ■
Dear E-amkMaTwan Babu,

X wrote to you a few days ago tl 1 as liBt in your F. A.- S/B8 
wm iamediatdy, pnv appea] wouil be dismissed on the 5th
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May, but when the High Court closed the appeal (F. A. 3/88) came 1939.
up before the Bench. I was, as you know, unwell anti so did not go to

VOL. XIX.] PATNA SEBISS. . 1?1

Court, but I  instructed somebody to apply for tmio. The Judges,' _ 
however, have dismissed the appeal as the list has not been filed. An 
appl-icatioa for restoration should be filed soon. The petition should lie ^  
drafted and kept ready at once. The High Court is closed and I shall MouixAL
ieave Patna within 5 or 6 days. My fees (Rs. 48 as I  wrote to you Sahu.
belore) together with the fees for preparing the list should be paid 
now. The list should be kept ready and this may be prepared by us F a z l  Ali, J
during this vacation. Please therefore come w ith  sufficient money and 
do not spoil the case. Unless money is paid nothing will be done.

One of your men saw me, on 3rd May, but ha told me he 
going to Muzaffarpur.”

This letter shows that the Advocate had given 
warning to the petitioner in a previous letter and 
that his fees as well as the iees for preparing the list 
had not been paid. The petitioner filed a fresh 
affidavit on the date on which this application was 
heard to the effect that he had paid a sum of 
Es. 36-1-0 to his Advocate, hut the Adyocate is mow 
dead; and, in view of the fact that the statemerit in 
question was not made in the petition itself w-hioh was 
filed during his life-time, T am not prepared to act 
upon it or hold that the  ̂Advocate did not act 
honestly and that he was negligent in the discharge of 
his duty towards his Glien.t. It is to be borne in mind 
that section 151 should be applied'^ith great caution 
and only when the ends of justice require its applica­
tion. In order to decide whether the ends of justice 
require the application of this section to a particular 
case, we have toieep: in view not only the interest of 
the applicant but also that of the other party who may 
be affected: by the order sought to be made: under ihis; . 
section. In', my opinion upon the materials on the 
record it is difficult io hold that the petitioner has 
made out a sufficient cause for restoring the appeal 
and I would, therefore, dismiss this application v;ith 
costs.

Harfjes, C.J.—I agree.
A garwala, J.—I agree.
s .  A . K . ,

A f flic ^ d t io n  dism .issed.

15 I. L. R.


