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APPELLATE CiViL.

Before Mr, Justice Broadway and Mr. Justice Abdul Raoof.
UDMI anD orEERs (DEFENDANTS)—A ppellants,
| Versus '
HIRA axD oTHERS {PLAINTIFFS)—Respondents,

Civil Appeal No. 1041 of 1946.

Civil Procedure (lode, dct V" of 1908, Order 1, rule 8 —death of some
of the persons on whose behalf o suit was brought fmpleaded as respone
denis in the dppellate Court—abatement of appeal—order that appeal
hus cbated— whether a decree and open fo appeal,

The Jat proprietors, 893 in number, olaimed to be alone
entitled to the imcome of the shamilel land of the village as
against the Bralman proprictors, 53 in number. The plaint wag
signed by 6 persons and was accompanied by a petition by tha
same persons under Order 1, rule 8, Civil Procedure Code, praying
that they be allowed to sue on behalf of all the Ja¢ proprietors and
that two of the defendants be permitted to defend the suit on
behalf of all the Brahmaen proprietors. This was sanctioned by
the Court and a decree-was eventually passed in favour of the
plaintiffs for a declaration of their rights as prayed. The defen-
dants. appealed and in the list of parties in their memorandum of
appeal set out the names of 52 defendants as appellants and the 398
plaintiffs as respondents. - On the date of hearing it was dig«
covered that three of those regpondents had died and applieations to
bring their legal representatives on the record had not besn presented
within the period of limitation, Thereupon the Lower Appel-
late Court decided that the appeal had abated i» fofo relying om
Hadu v. Lala (1). On appeal to this Cowrt, it was conteaded

that no appeal was competent as the order of the Lower Appellate
Court was not a decree.

v Held, that the order of the Lower Appellate  Court was in
effect that inasmuch as the interest of all the plaintiffs was
common and the legal representatives of the deceased plaintiffs
had not been brought on the record within time the whole appeal
had abated and that sueh an order falls within the definition of
‘the term “ decree ” and is appealable as such,

Niranfan Nath v, Afeal Hussain (2), followed,

"~ Held also, a3 the plaintiff-respondents who died were mot
among the six plaintiffs who had instituted  the suit in accordance
with the order of the Court under Order' 1, rule 8 of the Code of

~ Civil Procedure but among the persons on behalf of whom the

(1) 41P. R. 1915, (2) 128 P, B. 1916 (B, B.),
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six, plaintiffs had sued, they were not parties to the suit and were
_unnpecesearily made respondents in the appeal. It was thevefore
not necessary to bring their legal representatives on the record
and the appeal had not abated.

Ram Diyal v. Mohammad Raju Shah (1), followed.
Second appeal from the order of Whan Bahadur

Maualvi Inam .Ali, District Judge, Hissar, dated the
20tk December 1915, affirming that of Munshi Zuka-ud-

Diny Munsif, 1st Class, Hissar, dated the 1lst Adpril

1912, deerezing the plaintiffs’ clavm.

Nawag Cranp, Pandit, for Appellants.

Tex CuanD, for Respondents.

The facts of the case are given in the judgment of
this Court delivered by-—

ABpTL Raoor, J.—'This is an appeal from an order
of Mr. Inam Ali, Distriet Judge of Hissar, dated the
20th December 1915, declaring the appeal of Udmi

and others (Defeiidants-Appellants), ». Hira and others’

(Plaintiffs-Respondents) to have abated under Order
XXII, rule 4, of the Code of Civil Procedure A
preliminary objection is taken on behalf of the respon-
dents to the hearing of this appeal on the ground that
the order appealed against, not being a decree, is not:
open to an appeal. In order to decide this preliminary
objection it i3 necessary to give the facts giving rise fo
the appeal before the learned District Judge in whkich
the order appealed against was made : —

In the village Sisai’ Bhola the majority of the
biswedars are Jats. There are some Brahman biswedars
also, who own and possess some of the land. The suit
out of which the appeal bhefore the District Judge arcse
was instituted by the Jaf diswedars on the allegations
that they alone as-the real founders of the village -were
entitled to the income of shamilat lands and that Brah-
man biswedars had no right in the said income. It was
stated that this allegation was borne out by thé entry
made at the first settlement of 1863, but that at the

settlement 1891-92 a vague entry v as made to the effect -

that the profit and loss of the income was shared by the-
biswedars in proportion to khewat shares. This the

plaintitfs alleged went to show that the Bruhmans also

(1)'46 P. R, 1019, . .
. : BRB
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had been sharing the income as Jiswedars. The relief
claimed in the plaint shortly put was that it may be
Jeclared that they alone had the right to the income
and that the Braman biswedors had no concern with it.
Tn the heading of the plaint the names of 393 persons
ave mentioned, who are described as alwam-i-rafan
saknai mouza Sisai Bhola, tahsil Hansi, muddian. In
the array of defendants the names of 53 persons arve
mentioned with the deseription * Brahmanaxz salinay
wnouza Sisai Bhola, tahsil Hansi, muddaastaihim.” The
date of the presentation of the plaint is mentioned as
the 15th of January 1912. It was signed by six of
the persons described as plaintiffs—namely, Harasi,
Dhari, Plaintiff; Maman, sou of Malka, Plaintiff ;
Jagram, Plaintiff ; Ujagar and Sonda, Plaintiff. The
verification of the plaint is also signed by thase six per-
sons. Along with the plaint a petition was presented
under Order 1, rule 8, of the Code of Civil Procedure by
the six persons, who had signed the plaint which
contained the following state..>nt and prayer :—
: i
“ In the suit mentioned in the hes 'ng thérs are 393 plaintiffs
belonging to the Jaf tribe, and there are 53 defendants belonging
to the Braksaan tribe, On behalf of the plaingiffs Hira, Raman,
Mehri, Jagram, Ujagar and Sonda Lamjardars of the de/ institute
the suit  (muddaion ki taraf se, ete., ete., ete., nwmberduran-s-del
dawa farte hoen). It is therefore prayed that permission
be granted to Hiva, ebe,, Zambardurs, applicants in ascordans» with
Order I, rale 8, of the Code of Civil Procedure to institute the sais
and prosecute’it in the place of the entive body of the Ja: proprictors
of the village Sisai Bhola. The defendants are also namerous.
It is accordingly prayed that Udmi, son of Sheo Ram, and Mut-
saddi, son of Data Ram, defendants, be permitted to defend the
suit on behalf of the entire body of the defendants and notice be
given to the parties to the suit by proelamation.”
g+
This permission was granted by the Court on the
16th Janunary 1912 in the terms of the petition presented
by thesix plaintiffs mentioned above.  Accordingly the
suit was registeved on this date, namely the 16th January
1912, Notifications, as eontemplated by the law, were
issned. No objections were raised and apparently the
entire body of the Jals accepted the six plaintiffs as the
proper persons to institute and prosecute the suit in the
mterest of all the Jats. On the 8th of Febrnary 1912
a written statement was filed on hehalf of some of the
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defendants and while pleas impugning the claim on the
merits were raised no objection appears to have heen rais-
ed as to the right of the six plaintiffs to institute the suit
on behalf of the entire body of Jafs. Another written
statement was filed by one of the defend“nts, Bansi
Dhar, in which also no question asto the array of parties
was raised. Thus thoucrh originally the names of 393
plaintiffs were entered in the heafhno of the plaint the
suit was registered as a suit filed by six of the plaintiffs
whose swuatmes are to be found at the foot of the
plaint.

The Court of first instance passed a decree in
favour of the plaintiffs in the following terms :—

“ Tt is therefore ordered that a decree for declaration of rights
to the effect that the Jaés ‘the plaintiffs) alone are entitled to the
income aceruing from walba, other shamilat and misceilaneons
kind of abads and Goral deh land, and that they alone are co-
shavers in this income and that the defendants, 4.¢., the Bralman

biswedars have no concern with 1f be passed in favour of the
plaintiffs against the defendants.””

The parties were ordered to bear their own uoqts

Although the suit was treated as having heen in-
stituted by the six plaintiffs alone yet curiously enough
the names of the 393 persons originally mentioned in
the heading of the plaint were entered in the heading
of the ]udpment of the’ first Court, and the same mis-
take was repeated in the heading of the decres. The
defendants appealed to the Lower Appellate Couwt and
in the list of parties given in the heading of the memo-
randum of appeal the names of 52 defendants-appellants
were mentioned, and in the list of respondents the

names of all the 593 persons were given. On the

date of hearing it was discovered that thres of the
respondents, namely Sisa, Ballu and Daya had died.
Their legal respresentatives were not brought on the
record = within the period of limitation, namely, six
mounths from the dates of their deaths. Applications
had been made beyond time for substitution of names
and had been granted exz-parte. The Court held that
out of the plmntlﬂ’s-reSpondents (Jats), all having
common interest in this litigation, Sisa died on the 6th
June 1912, Ballu died on the 18th July 1912 and Daya
died on the 19th September 1912, and that applications
for substlbu‘mon of their legal representa;twes were
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made long after the period of six months fixed and.
made the following order :-—

“ Hence the appeal had abated (side P. R. 41 of 1915), I
canmot proceed with this appeal which had abated under-the law-
(vide Order XXII, rule 4, of the Code of Civil Procedure.)”’

On the appeal being called for hearing in this Court-
the preliminary objection mentioned above was raised..
The decision in the Full Bench ruling Nirenjan Nathv..
Afzal Hussain (2), was relied apon in support of this ob-
jection. In our opinion the decision instead of support-
ing the contention of the learned Fakal for the respondent
goes to show clearly that so far as the facts of this casc
are concerned the order impugned is clearly a decree
and is open to an appeal. The following passage to be-
found at page 403 of the judgment deals with the pre-
cise question, which arises onthe facts of this case :—

“ When there are two or more plaintiffs, and one of them dies
and the right to sue docs not survive to the surviving plaintift or
plaintiffs alone, and no application to bring the legal .representasive
on the record is made. within six months, Order XXII, rule 3.
lays down that the suit shall abate so far as the deceased plaintiff
ig concerned. What inthe effect of this partial abatement on the
suit of the surviving plaintiff or plaintiffs ? I the suit is of such 2
natare that it eannot proceed in the absence of the deceased’s legal
representative the partial abatement will result in the total abate-
ment or dismissal of the suit. "Whether the final decigion i called
an'abatement or a dismissal, quo the snrviving plaintiff or plaintiffs,
it is manifest that it falls within the definition of term ¢ decree * and
is appealable as suchi””

From the order of the Liower Appellate Court it is-
manifest that the Court declared the appeal to have abat-
ed on the ground that the plaintiffs in whose favour the
decree stood had a common interest in the litigation.
Apparently the Court intended fo adjudicate that inas-
much as the interest of all the plaintiffs was common
and the legal representatives of the deceased plaintiffs.
had not been brought on the record within time the
‘whole appeal bad abated. Hence in terms of the ruling

““whether the final decision is called an abatement or dismissal -

®ok % ¥ it falls within the definition of the
term °decree * and is appealable as such.

We accordingly hold that the preliminary objec--
tion has ro force and must be overruled.

1) 41 P, R, 1915, (2) 128 P. R. 1918(F. B.)
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As regards the merits of the appeal we feel no diffi-
culty in giving our decision. The three respondents
who have been found by the Lower Appellate Court to

have died were not among the six plaintiffs who had

instituted the suit in accordance with the order of Court

inade under Order 1, rule 8, of the Code of Civil Pro- -

cedure. They were among the persons on behalf of whom
these six plaintiffs had sued. Therefore in fact and in
law they were not parties to the suit and their names
“had unnecessarily been mentioned in the array of the
‘respondents. It was, therefore, not necessary for the
further progress of the appeal to bring on the record
their legal representatives. If it was not mnecessary to
bring their legal representatives on the record the
appeal cannot be said to have abated. This view is
olearly supported by the decision of a Division Bench in
Ram Diyal—defendant-appellant v. Mohammad Roju
-Shah and others—plainiiffs-respondents (1). It isnotne-
-cessary for us, therefore, to give any further reasoning in

support of the view we have taken, for the precise ques-.

bion which arises for decision before us arose before the
Division Bench and was fully dealt with and decided by
‘the learned Judges. Following the decision of the Divi-
‘sion Bench, we hold that the order passed by the Lower
Appellate Court was erroneous, We, therefore, set it
‘aside and remand the case-under Order XLI, rule 23,
of the Code of Civil Procedure with the direction that
‘the appeal be replaced on its  original number in the
register of pending appeals and be disposed of according-
ly.  We make no order as to the costs of this appeal.
The other costs will follow the event.

dppeal accepted.

(1) 46 P.R, 1019,
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