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Before Mr. Justice Sooit-Smifh and Mr. Justice Leslie Jones,

1920 TAIN I  Â ?x> OTHEBS (DEPENDANTS)— A p p e lla n ts ,
versus

R I K H I  R A M  ANB A130THEK (P lAINTIBES)— 
Bespondents.

Civil A p p ea l N o. 1176 of 1916.

Sindu Law—M 5 takstara—8 'uccession—Brahmans of TaTisil 
Kharar, District Amhala—father's sistsr's sons or village j}ro~ 
frieiors— Limitation^ ■premmption in favour of ccmiiwance of life— ̂
orms of proving death,.

Plaintiffs, the father^s sister's sons of one Sardha, deceased, sued 
for possession of the latter^s land which had been taken possession of 
by the villasre proprietors on the death of Mnsmtnmat Atri, the 
widow of Mula  ̂ father of Sardha. The deceased was a Brahman 
and the village proprietors (defendants) are Eajpnts. 'i'he snifc 
was instituted on the 5th May 1914 and the only evidence as to 
the date of Mmsammat Atri’s death was a report of the Patwari in 
September 1902. to the effect that she died in May 190-2, The 
Lower Appellate Court held that the plaintiffs were heirs by 
Hindu Law and that the claim was within time. The defendants 
appealed to the H igt Court.

that by the M iiakihara  system of Hindu Law the 
father's sister^s sons are heirs.

• TaJialdai K uw ariv. Qayct Pershad (T)j and Mayne’s Hindu 
LaWj 8th Edition, Chapter X V I, page 7 04, and Trevelyan^s Hindu 
Law, 2̂nd Edition^ page 402., referred to.

Eeld alsOi that there is a presumption in favour of continn- 
iance of life and that in the absence of proof by the defendants 
that Mutiammai Atri died before the 4th of May 1903 she must 
be presumed to have died after that date and the suit was con- 
r«equently within time. /

Ameer AH and Woodroffe*s Law of Evidence, 5th Ed., page 
'682., referred to.

T he fa c ts  o f th e  case are g iv en  in  th e ju d g m en t.

Second appeal from the decree of Lieutenant’'
<jolmel B. 0. Mae, Dislrici Judge, Jm^ala, dated th0  7th  
Mardh 1 916 , remrsing that o f  L a la  Kashmiri i ia l ,

Cl) (1909) r.L. E. 37Cal.au.



VOL. I  ] iAHOEE SERIES. 5 5 5

Munsif, 1st GlasSi Ambala, dated the 20th November 
1915, dismissing the plain tiff’s claim.

Buega D as, for Appellants.

B evi Dial, for Eespondents.

The judgment of the Court was delivered by —

S cott-Smith, J. — In the suit oat of which the 
piesent second appeal arises the plaintiffs-respondents 
clairoed possession of certain land of which their 
maternal uncle’s son Sardha was the last male owner. 
Upon Sardha’s death the land was held by his mofcherj 
Mmsammat Atri (see pedigree-table on page 7 of the 
paper book^), and on her death in May 1902 the Tillage 
proprietors, represented by defendants-respondents, took 
possession thereof. The plaintiffs are Brahmans oE Tah- 
sil JKharar, District Ambala, and the Lower Appellate 
Court held that they were governed by Hindu Law under 
which the plaintiffs as handhus of the last male owner 
were heirs in preference to the village proprietors.
The trial Court held that the plaintiffs had not proved 
any special custom in their favour and that they were 
not heirs according to Hindu Law and accordingly dis­
missed their suit. The questions of limitation and 
fes judicata were also raised by the defendants and 
decided adversely against them by both the lower 
Courts. The point of res judicata is not now raised 
but that of limitation is, and we shall deal with i t , 
later. ,
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'S iK H i B a m .

1920 The fivst point urged by hala Durga I)as on behalf
---- - of the appellants is that there should be a remand for
Tini further enquiry as to whether the plaintiffs are gov­

erned by Hindu Law or by custom. He urges that, 
though Brahmans, they are agricultarists living in a 
village, and the initial presumption is that they follow 
the general custom applicable to agriculturists. No 
certificate for second appeal has been granted by the 
Lower Appellate Conrt and in the absence of such a 
ceiti'&cate we do not think it is open to the appellants 
to urge that they are governed by custom. They are 
high caste Hindus living in Ambala and we do not 
think there is any initial presumption that they are 
governed by agricultural custom. No special custom 
had been proved, and the Lower Appellate Court was 
therefore correct in applying the Hindu Law.. What 
Lola Durga Das wants us to do is to remand the case 
in order that liia clients may have further opportunity 
of proving the existence of a custom governing the 
parties. In the absence of a certificate we hold that 
the question of custom cannot now he raised.

The next point raised by Lala Durga Das is 
that the plaintiffs, who are the father’s sister’s sons 
of the last male owner, are not heirs according to 
Hindu Law. There is, however, ample authority for 
holding that in places where the MitaJcshara system 
of Hindu. Law prevails the father’s sister’s sons are 
heirs. It is only necessary to refer in this connection 
to Mayne’s Hindu Law, Sth Edition, Chapter XVI, 
where at page 70A is given a table which shows the 
handhus ex parte 'paterna. Amongst these is the 
father’s sister’s son who is specially mentioned both in 
the Daya Bhaga and the Mitakshara, See also Hjndu 
Law by Trevelyan, 2nd Edition, page 4.02, wher© the 
father’s father’s daughter’s son, i.e., father s sister’s son, 
is shown as an heir. In the cnse reported as 2'ahaldai 

.Kumari v. Gaya Per shad (1) it was held that in the 
Bengal Presidency under the interpretation of the 
M itahhara  Law a step-mother is not entitJed to 
succeed to the estate of her step-son in pref(>rence to 
the father’s sister’s sons. We accordingly ag'irec with 
Ifjie Lower Appellate Court that plaintiffs are heirs
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jand therefore entitled to the land in preference to the 19iO
defendants proprietors in the village. It is not con- ---- -
tended before us that the defendants are entitled to
keep the land in accordance with the doctrine of Rikfi' ram
reversion because, as is alleged, the land was gifted.
to Mina, the ancestor of Sardha, the last male owner,
by the village proprietors. There remains the question
of limitation which only affects Rikhi Ham, plaintiff,
Arja Nand, his brother, being still a minor> After the 
death of Sardha the land was held by Mussamind 
Atri, his mother, who had the usual woman’s life 
estate, and the plaintiffs had 12 years from the date 
of her death within which to bring the present suit.
The suit was instituted on the 5th May 1914 and 
Mussammat Atri is said to have died in the month of 
May 1902. There is nothing to show on what date 
in May 1902 she died. If she died at any time after 
-the 4th of May, the suit is obviously within time. The 
4>nly evidence that she died in May 1902 is a report of 
the Patwari to that effect in the mutation proceed­
ings, dated the 11th September 1902. Both parties 
rely upon this, the trial Court held that there 
was no presumption that she died before the 5th May 
1902, and after carefully considering the point we are 
In agreement with this view. In the law of evi­
dence by Ameer Ali and Woodroffe, 5th Edition, at 
page 682, in the commentary on section 10& the 
learned authors say : —

These sections and the following section deal with, certain 
-liQBtances of the presumption which exists in favour of continuance 
of immutability. It is on the principle of this presumption 
that a person shown to have been once living is, in the absence 
•of proof that he has not been heard of within the'jaefc seven 
years, presumed to be still alive. * * * * * *
The presumption is in favour of the continuance of life and 
the ontis of proving the death lies on the party who 

..asserts i t / '  '
In accordance with this principle we are of opinion 

that the onus of proving that Mussammat Atri died 
before the 5th of May 19̂ 02 lies upon the defendants 
who assert it. There is Ag, proof of the exact date of 
^death, and we therefore hold that the suit is within 
'ifcime. ' ' ' '■

The appeal fails and is dismissed with costs.
'A'ppeal dismissed.
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