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W e  set aside th e  conditional exparte order reviving  
^he appeal, and dismiss the application for readmission  
"Of the appeal, but w e j^ ss no order as to  costs.

Application dismissed.
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A PPELLATE CI¥IL.

Before Mr^ Justice Olievis, Acting Chief Justine ani Mr, J'usUoB 
IteUossignolm

J ^ I N A N  ( E la . in t im ) — Appellant^
versus

HUE M U H A M M A D  a n d  o th e h s  ( D e fe n d a n ts ) —  
Hespondents.

(Civil Appeal No. 2474  of 1915.-^
Custom-Suocession—self-asguited ffopwty-^da^gh^rsw mUa- 

Urah—A.rai'̂ 3 of Ludhiim  —mecimng of '• aoguired property. ”

Held, that h j  custom a daughter is generally preferred to 
collaterals in the succession to " acquired property of her fatter, 
and by “ acquired ” property is meant property nofc necessarily 
acquired by the father himself but property acquired by him. or 
any of his ascendants short of the common ancestor.

Lolcha T. Hari (1), Mussamrmf Ichhrl v. Jowahka (2), 8^ m  
Mam V- Mussammai Hemi Bai (3), Khuda Tar r. S u ltm  (4i}, 
viShu V. Ba?n Singh (5) , and Partap Singh y. Mussammai Pavjoibn
(6), followed—also Rattigan^s Digest of Customary Law, sec- 

;'€on2 8 (a).
In  th e  present case th e  p la in tiff Mussammat Jainan  

was daughter of Jiw a, grandson b f M usa, who was said 
■to have been  a son o f B akhsha. The defendants were 
descendants, of Ida, another son of Bakhsha, The pro* 
p e ity  in  dispute was le ft  by  J iw a  (father of

Jainan) whose w idow had recently  died. The land  
hl/d been m utated in  th e  nam e o f defendants as colla- 

fltej^ls of Jiw a. The p la in tiff claim ed the estate o f her 
\ ^ t  after the death o f her m other as her father’s 
hoir in  default of m ale descendajits a lleg in g  that hey 
gis|er Mtiqaba^ her rights
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X920 The defendants claim ed to be the collaterals of
-  J iw a  and denied p la in tiff’s right of succession. T h e  

Jaikah first Court granted the p lain tiff a decree on the grounds^
, that her husband was a hJianadamad and also that by  

I? in  Muhammad, she was entitled  to succeed in  preference to
the defendants and that the land was not ancestral qua 
defendants, i.e., not descended from the com m on ancestor  
of Jiw a and the defendants. The D istrict Ju d ge dis
m issed the su it in appeal hold ing that as the property 
in  dispute had not been acquired by the father h im self5. 
but by an ancestor of the father it  was not self-acqu ired  
property to w h ich  a daughter would succeed in  pre
ference to collaterals. The plaintiff appealed to the 
H igh  Court.

Second appeal from the decree of J , A . Moss 
Esguire, District Judge, Ludhiana, dated the 13th July
1916, reversing that of Lala Shibhu Mai, Subordinate 
Judge, 1st class, Ludhiana, dated the 12th April 1915^ 
decreeing the claim,

N a n a k  O h a n d  a n d  M uham m ad  E a f i ,  for  A p 
pellant.

P a z i4 -i-H u ssa in , for Bespondents.
The judgm ent of the Court w as delivered b y —

L b E o s s ig n o l ,  J .— This appeal rises out of a su it  
by a daughter for possession of im m oveable property  
le ft  by her father. The defendants are rem ote co lla 
terals and the D istrict Judge has dismissed th e  su it on 
the ground that though th e  com m on ancestor o f the  
parties did not bold  the property, it  was not acquired by 
the plaintiff’s father b u t by h is father or grand-father  
and consequently plantiff who would have been en titled  
to  property acquired b y  her fathex him self, is  not shown  
to be entitled  to  property he inherited from  his ascen
dants.

I n  U attigan’s D igest section 23 (2) we find thal 
daughters are generally preferred to collaterals in te g a ^  
to the acquired property of their father and oji exam in
in g  the authorities cited under Bemarh 2 to  that^seoti<?i 
we find that no distinction is made betweeir propes^|^ 
acquired by the father and property ac<|,uirQ^;|)y 
ascendants.
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B y acquired property is m eant property not neces- 1820
sarily acquired By the father him self but property — *
acquired by bim  or any of h is ascendants short of the Jaihas
common ancestor. Thus in  Lohha v. S a r i  ( 1 ), Mussam- ••
m at Ichhri y .  Jouahira  (2), Sham Ram y . M ussam m at Nub.MtoammaH 
He mi Bai (3 ', Khuda, Jar  v. Sultan (4 ), Nidhu y.
Bam Singh (5), Partap Singh y. M ussam m at Panjabu
(6), the property was styled acquired property of the  
father though the acquisition had been in fact effected  
b y  an ancestor oi the father.

The agnatic theory reposes on the principle that  
collaterals descended from the common, ancestor derive 
their title  from that common ancestor, but when, the  
common ancestor had no interest in  the property in  
dispute h is descendants derive from  him  no more right 
than he had, i.e., they acquire no righ t.

In  this case consequently the collaterals derive no 
right to this property from  the common ansestor and, 
in  accordance w ith  custom, are not to be preferred to a 
daughter of the last male owner.

The next question is whether the plain tiff is to get 
her share only, or also those of her sister Mussammat 
Muqabar aad her niece Mussammat M ariam.

The last m entioned was not m ade a party to the  
suit and was not referred to at a ll b y  the defendants> 
except in  their grounds of appeal to the first A ppellate  
Court, and  it  is doubtful whether she is an heir at all in  
the presence o f Mussammat Jainan and Mussammat 
Muqabar her aunts. In  any case that is a matter fo r  
her to settle w ith  Mussammat Jainan.

A s for Mussammat Muqabar, Mussammat Jainan. 
alleged a surrender to her by Mussammat M uqabar and.
Mussammat M uqabar, though arrayed as a defendant^ 
did not defend the suit.

In  these circum stances, w e hold that Mussan^f^at 
Jainan is  entitled  to the whole property of her fa th er  
and decree for her with costs throughout.

, ' (I) 64 P. B,. 1893, (4) 103 P R
(2) 18 P. E. 1896. (&) 2 P B. 1901  "

i  (3) 73 P. B. 1896.' : 161.11 P R 19iM
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