
This, with all respect, is not a true criterion, and 
I cannot accept such a view- I think that it must Maung
be held that the ’̂ouiiger son is not a co-heir. This san J in
really settles the question, for it is only aiiiciigst 
co-heirs that the riglit of pre-emption can exist; i.e. o t h e r s .  

persons on whom an estate has devolved. Duckworth,
Further, the widow could not be said to have an 

absolute right of clisposai, it it was subject to such a 
qualification as that she must oft'er the property 
first to her younger children. Her right would then 
no longer be absolute.

For these reasons, I see no grounds for inter­
ference with my original judgment.

The application for review is dismissed with 
costs, advocate's fee three gold mohurs.
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Before the H on'bic M r, Justice Lcntaigne.

MAUNG GYI A N D  O N E
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MAUNG AUNG PYO *

B u rm ese  B uddhist Laze— Appathilta ch ild , Sh a re o f~ D cfence o f  kittiina 
rclaiionship—A m en d m en t o f defence on appeal to a plea o f  appathitta  
adoption, w hether perm issible— S u it  fo r  share as Mttijiia, w hether to be 
decreed  as on basis « / appathitta adoption.

W h e re  there was no natural or kiiiim a  child, held  that the appathitta  
child took half of the estate of the adoptive parent, the other half going to the  
relatives of the adoptive parent.

H eld  also, that w h ere the w ritten statem ent raised a defence of kittiina 
adoption, but the facts established appaihitta  adoption, tlie Court would, under 
suitable circum stances, perm it the w ritten statem ent to be am ended so as to  
m ake the defence also into an  alternative one of appalhilia  adoption.

M a Sa Y i  v. M a M a G ale, 7 B .L .R > , 295— disfiiiguishcd.
Kinwun Ming'yi’s Digest, 19S ; M anugye, X ,  25 ; May Onng's Buddliist L aw , 

122, 123, 129, 144— re fe rre d  to.

*  Special Civil Second Appeal No. 327 of 1924 against the decree of the  
D istrict Court of Prom e passed in its Civil Appeal No, 34  of 1923.
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This was a Special Civil Second Appeal to the 
High Court in respect of the estate of a deceased 
Burman Buddhist, one Ma Pu. The plaintiff, Maung 
Aung Pyo, who was a cousin and the nearest surviving 
relation of Ma Pu, claimed to be her h eir ; 
but the defendant Maung Gyi, a more distant relation, 
contended that he was the kittirna adopted son of Ma 
Pu, and, as such, her sole heir. The trial Court 
{Township Court of Prome) held that the evidence 
proved the kittirna adoption and dismissed the suit. On 
appeal, however, the District Court came to the con­
clusion that the evidence established only the fact 
that Maung Gyi was an appathitta son and that since on 
appeal he could not be allowed to amend his written 
statement so as to make his defence into an alternative 
one, Maung Aung Pyo’s suit must be decreed on the 
basis of his having the right to inherit Ma Pu’s estate. 
The point of interest in the High Court’s judgment lies 
in the fact that Maung Gyi was permitted, in the 
special circumstances of the case, to so amend his 
written statement as to make his defence in the alterna­
tive into that of an appathitta son also. The facts 
arising appear fully in the judgment reported below :

Kya Gaing—{ox the Appellant.
Ba Thein—for the Respondent.

L entaigne, J.—The plaintiff-respondent instituted 
the suit now under appeal in the Township Court of 
Prome against the appellants for recovery of a house 
and its site valued at Rs. 500 which constituted the 
only property left by one Ma Pu, a Burmese Bud­
dhist, who died on the 12th waning Pyatho 1283. 
Ma Pu left no children, and, according to the plaint, 
the plaintiff was her first cousin and her nearest 
relation; but it was admitted that there were also 
two children of another first cousin, and they were



joined as third and fourth defendants, as they did
not wisii to be joined as heirs. In their written mal-kgGys
statements the tliird and fourth defendants admitted
the facts in the plaint, and they have been treated
as Iviviiis, no further interest in the estate. — •

°  , 1 1 t LEXTAIGNEfThe case has been treated solely as a contest j. 
between the nearest collateral as heir of Ma Pu 
and the appellants Maung Gyi and his wife ; and 
though Maung Gyi, the 1st appellant, was a relation 
of Ma Pu, it is admitted that he was a more 
distant relation than plaintiff and that his only 
claim to inherit Ma Pu's estate must depend on 
his claim to be a kiffinia adopted son of Ma Pu, 
or in the alternative, as an appatJiitta adopted son 
of Ma Pu, if that claim is admissible. It is clear 
that Maung Gyi has continued in occupation of 
the property in suit since the death of Ma Pu.
It is shown also that Maung Gyi, who is now twenty- 
six years of age, had in recent years looked after 
Ma Pu and had lived with her since he was a 
child of about four or five years of age. Originally 
Maung Gyi and his brother Maung Lat were 
taken into Ma Pu’s house because their father 
was poor, and it is stated by a defence witness 
that the house which had belonged to Aung Pe 
the father of Maung Gyi, was bought by Ma Pu 
from Aung Pe who also came and lived in that 
house for three or four years with Ma Pu and his 
children, but eventually Aung Pe moved into another 
house and the children remained with Ma Pu 
The plaintiff, however, alleges that the house was 
inherited by Ma Pu from her mother. Aung Pe 
died when Maung Gyi was about twelve years of age.

A Pongyi, U Eindaka, who managed a school, has 
deposed that about twenty years ago Ma Pu placed 
Maung Gyi and Maung Lat at his school and told.
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1924 him that she had adopted them [Miveza de) ; but
maunTgyi when his registers were referred to, it was discovered

that he had entered the name of the parent of the 
children as Aung Pe the natural father, and not as 
Ma Pu the alleged adoptive mother- Subsequently^ 

len ta ig n e , (iied. Plaintiff’s fifth witness Maung Po
Ka admits that Ma Pu shinpyooed Maung Gyi, but 
he says that he is unable to say whether Maung Gyi 
was her adopted son or n o t; that he used to call 
her “ aunt, and before his marriage he used to eat 
out of the same dish as Ma Pu.

Maung Gyi also states that Ma Pu performed his 
marriage ceremony when he was twenty years of age, and 
as he is now twenty-six t hat would be six years ago. 
It is clear-that Ma Pu was present at the marriage of 
Maung Gyi, because Ma Yok So, a witness for the 
plaintiff, refers to a conversation which she had with 
Ma Pu when Ma Pu came back from the “ Marriage 
Feast of Maung Gyi,” in which she asked Ma Pu 
what property she had given and Ma Pu replied that 
she had no property to give. A defence witness, 
U Sa Nyein, states that at the marriage Ma Pu had- 
a conversation with him in which the question of 
bringing property to the marriage was discussed and 
that Ma Pu said that though she had got a house, 
she must sell the house and maintain herself before 
her death ; and that she also said— " They are 
responsible if I have got no property and they 
can enjoy if I have got property/^

Maung Gyi is a clerk according to his own account, 
but his wife describes herself as a cigar-maker and 
in the plaint Maung Gyi is described as a Tobacco 
seller. He claims to have had to feed Ma Pu since 
he was twenty, that is for the six years since his 
marriage. He also states that he spent about Rs. 300 
when Ma Pu was ill. He admits that plaintiff came



V o l. n] RANGOON SERIES. 665

and attended Ma Pu for one month before her d^ath 
and brought in a physician about ten days before 
her death. The plaintiff claims to have spent about 
Rs. 60 for buying eatables and fees, but he also 
admits that she had been ill for a year. That Maung 
Gyi had previously employed a doctor, Saya Thin, 
is corroborated by that witness who states that he 
attended Ma Pu four or five times and that Maung 
Gyi’s wife paid his fees, but he did not know with 
whose money she paid him ; and he also states that 
his wife told him that the sick ŵ oman was the 
mother of Maunŝ  Gyi. I have just set out the less 
controversial facts.

The additional evidence, as to whether Maung Gyi 
was a kit lima adopted son, consists of the evidence 
of Maung Paw, a goldsmith, who states that he 
saw Maung Gyi and Ma Pu living together when 
Maung Gyi was about three years old ; and he told 
her that she was all right, having children, and that 
she replied that it was troublesome when they were 
young, but that they ŵ ould give help when they 
grew up, and that they were adopted sons to inherit. 
He also says that it was known in the quarter that 
Maung Lat and Maung Gyi were adopted sons of 
Ma Pu. Ma Mya Thi, a teacher, who is now aged 
thirty-five, states that they were known in the quarter as 
adopted sons of Ma Pu, and she describes a remark 
addressed to Ma Pu by the natural father when this 
witness was about twelve in which Aung Pe said to 
Ma Pu : “ You may suffer if they become bad and you 
may enjoy if they turn out good,” which is an indefinite 
remark and one which might be applicable even to 
an appaihitta adoption.

That the relationship subsequently appeared to be 
one either of kittima adoption or bordering on 
that relationship is apparent even on the evidence 
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produced by the plaintiff. U Tlia Gy we, a coolie-gaung, 
who is the seventh witness for the plaintiff, was present 
when there was a dispute between Ma Pu and Maung 
Gyi, and Ma Pu was reproving Maung Gyi as being 
obstinate and speaking against her. He states that 
being under the impression that Maung Gyi was 
her adopted son, he asked her whether she had 
adopted him to inherit her estate, and she replied, 
“ No, not to inherit but to grow up." That evidence 
of a witness for the plaintiff would clearly establish 
the fact that Maung Gyi was at least an appathitta 
son. He then admitted that Ma Pu was angry at 
the time and later on he said that he did not know 
whether Ma Pu was telling the truth or not, and he 
also admitted that some people used to tell their children 
that they would not inherit, when they were angry.

It is also clear that Maung Gyi and his wife were 
themselves in doubt shortly before Ma Pu died as to 
whether Maung Gyi would be able to establish his 
claim to inherit Ma Pu’s estate and that shortly after 
the plaintiff had begun to come to Ma Pu’s house 
during her last illness, Maung Gyi and his wife were 
pressing Ma Pu to transfer the house into Maung 
Gyi’s name, the suggestion in Court being that she 
had promised to do so at the time of the marriage. 
Both sides give evidence about these conversations. 
Maung Gyi’s wife alleges this and Maung Hla Gyi, 
a clerk aged twenty-five, deposes that Maung Gyi said to 
Ma Pu— “ Aunt, Aunt. It is said that Maung Pyo 
comes frequently because he wants to get the 
properties. Please make the matter clear; ” and that 
Ma Pu replied— “ Don't speak about it, who will 
inherit these properties besides you after my death.” 
The plaintiffs witnesses Ma Y6k So, a Bazaar-seller, 
who claims to have sold goods together with Ma Pu, 
and likewise Ma Kin, who claims to have lived with
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Ma Pu for about eight years, both state that Ma Pu 
told them about these requests and that Ala Pu said 
she would not sell or transfer to Maung Gyi. The 
latter witness Isla Kin adds that Ma Pu said the 
house belonged to tlie deceased. This witness, how­
ever, admits that she went to engage a pleader for 
the plaintiff. Plaintiff’s witness Ma Sok also claims 
to have lived with Ma Pu for two years and says 
that Ma Pu told her that Maung Gyi had demanded
the title deeds and Ma Pu had also told her that
Maung Gyi was not adopted to inherit.

The plaintiff Maung Pyo makes a very signiiicant 
admission referring to the funeral expenses of Ma 
Pu ; he says “ I did not incur any expense for Ma 
Pu's funeral, because Maung Gyi said that he would 
mortgage the house to get money to meet the funeral 
expenses. I  agreed and told him not to spend more 
than Rs. ISO ; Maung Gyi did not mortgage the house. 
I don’t know whether Maung Gyi spent his own 
money or mortgaged the house to meet funeral 
expenses.” Now this is a complete contradiction of a 
statement made by the plaintiff at the beginning of 
his evidence where he alleged that the funeral 
expenses of Ma Pu ŵ ere performed with her money, 
Maung Gyi swears that he defrayed the funeral 
expenses and this statement is shown to be true by 
the above admission of the plaintiff. I think also
that this admission by the plaintiff that he had
recognised the right of Maung Gyi to mortgage the 
house for the funeral expenses is clear evidence that 
the plaintiff must have -recognised that Maung Gyi 
was an heir of Ma Pu, and it also shows that the 
plaintiff is not acting honestly when he claims to be 
entitled to recover the house from Maung Gyi without 
any offer to recompense Maung Gyi for the expenses 
which he had incurred.
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It is obvious that the witnesses in this case were 
not examined as fully as they should have been and 
that the case for Maung Gyi was not put before the 
Court in as clear a way as it should ; because we do 
not find any examination of Maung Gyi about this 
conversation with plaintiff, etc., which was subse­
quently admitted by the plaintiff. The last witness 
for the defendant, U San Nyein, was merely examined 
about the conversations as to the house at the time 
of Maung Gyi’s marriage and though he also had 
lived in Ma Pu's house as a tenant for some years, 
he was not asked any direct questions on the subject 
of adoption ; but he states that after Ma Pu’s death 
plaintiff asked him to go and consult a pleader as to 
whether plaintiff could make a claim, because Maung 
Gyi was Ma Pu’s nephew and adopted son ; and 
that he told plaintiff that the adopted son had a 
better claim than a nephew.

On this evidence the Township Court held that 
the defendant Maung Gyi was a kiitima adopted son 
and dismissed the suit with costs. On first appeal 
the District Court reversed that decision holding that 
the evidence was insufficient to prove a kittima 
adoption. I have set out the effect of the evidence 
above and I agree with the finding of the learned 
District Judge that the evidence in this case is not 
sufficient to establish a kittima adoption according 
to the standard required in the more recent 
decisions.

The learned District Judge recognised the fact 
that it was established that Maung Gyi was an appath iff a 
child, but he referred to a decision in an unofficial 
report which was to the effect that wljere a plaintiff 
has based his suit on a claim to be a kittima 
adopted child and without any claim in the alternative 
for a declaration as an appathitta, it is not open to
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an Appellate Court to allow the plaintiff to amend 
his plaint and insert the alternative claim for relief 
as an a pp nth lit a child ; and following this decision, 
he has granted the plaintiff-respondent in this case 
a decree as prayed with costs in both Courts.

The learned District Judge has, however, overlooked l e n t a ig n e , 

the fact that Maung Gyi is a defendant and that in 
that case it is not a question of altering the cause of 
action in the suit. The cause of action of the plaintiff- 
respondent remains the same whether the defence is based 
on a claim to a kittinia adoption or to an appathiftd 
adootion, and the question which the Court has to 
decide is whether the plaintiff is entitled to relief 
against the defendant. Even on the admissions of 
the plaintiff in his evidence in this case, it is apparent 
that the plaintiff had in effect recognised Maung Gyi 
as an Iieir of Ma Pu after her death and had consented 
to Maung Gyi incurring all the funeral expenses 
and mortgaging the house if necessary for that pur­
pose, It is clear, therefore, that it would be most 
inequitable to allow the plaintiff to take the whole 
estate and to deprive the defendant of his right as 
heir which is shown to have been recognised even on 
the admissions of the plaintiff in addition to depriving 
the defendant of all rights to reimbursement of the 
funeral expenses, etc. Maung Gyi was also apparently 
allowed to continue in possession of the house 
and the suit is one for possession. Having regard to 
this admission which shows that Maung Gyi must be 
treated as an heir, it is in the interests of the plaintiff that 
the amendment should be allowed, because the plaintiff 
cannot be allowed to eject a person shown to have been 
recognised as an heir by the plaintiff, unless the 
plaintiff shows that he was mistaken or takes the 
equitable course of according to such heir the rights 
as an heir. It is therefore in the interest of the



^  plaintiff that the more limited right of defendant as
M-wNG appatliitfa should be recognised in order that the 
AKB ONE plaintiff may be granted a decree for plaintiff's share, 
m a u n s  if any.

In the case of Ma Sa Yi v. Ma Ma Gale (1), the
lentaigne, plaintiff had sued as a kittiiua child and' when it was

held that she had failed to establish her claim as a 
kittiiua  ̂ it was pointed out by Birks, J., that she could 
not succeed as an appathitta, because she had lived
apart from the adoptive parents for the last eleven 
years ; but Fox, J. (afterwards Sir Charles Fox),
held that she had made no alternative claim as an 
appathitta daughter and that consequently he did not 
consider it necessary to consider what her share of 
inheritance possibly might be, if she had made such 
alternative claim. A doubt as . to the admissibility
of such an amendment on appeal had also previously 
been expressed in an Upper Burma decision. Later 
on, it appears to have been held in Lower Burma 
that if the claim as appathitta has not been made as 
an alternative claim in the plaint, it is not open to 
the plaintiff to obtain the amendment on appeal. In 
theory there can be no doubt that the two forms of 
adoption are distinct causes of action ; but I suspect 
that many cases of recognised kittima adoption are 
cases in which the relationship had started as an 
appathitta adoption and had ripened into such affec­
tion that there was a subsequent notorious recognition 
of a kittiuia adoption. If the development has not 
been sufficiently notorious as to be capable of clear 
proof, the adopted child may honestly make the 
claim as kittima and discover, when it is too late, 
that the failure to weaken the claim as kittima child 
by pleading in the alternative a claim as an appathitta
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(1) (1901) 7 B .L .R ., 295.



has created a technical bar under the rule of ^
procedure restricting the cases in which a plaint maung
can be amended on appeal, which in effect bars the and one 
recovery of the smaller share as an appathiifa. The matog
question has occurred to me whether the theoretical a u x g  p y q . 

distinction between the two forms of adoption and l e n t a ig n e , 

the two causes of action has not been relaxed in practice 
in some cases or whether there may not be other 
special circumstances which would justify an Appellate 
Court to make allowance for bond fide mistakes, in 
applying a mere rule of procedure. In the first 
instance I had thought of referring this question to a 
Bench, but, on reconsideration, I have come to the 
conclusion that the case now before me should be 
distinguished from the previous decisions on the 
ground that different considerations may arise, as they 
do arise in this case, for allowing a greater latitude 
in favour of an amendment in the case of the written 
statement of a defendant.

I have been unable to find any reported case in 
which a decree has been passed in favour of an 
appaihifta child for a share of inheritance ; but I 
believe that this is, to a great extent, due to the fact 
that the claim is invariably made by the child on the basis 
of a klftima adoption and without any alternative plea 
based on a claim to be an appathitta ; and that 
consequently the omission of the Courts to decide 
the point is due to the rule as to the amendment of a 
plaint to which I have referred above. The alterna­
tive claim could only be of importance in the cases 
where there is no natural or other kittima adopted 
child ; and in such cases the greater affection existing 
between the adopted child and the adoptive parents 
would, in some cases, have resulted in the child being 
able to produce evidence of a notorious recognition 
as a kittima child.
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The rights of an appathitta in a case like the 
present one where there is no natural or kittiina child 
are summarised in section 198 of the Kinwun 
Mingyi’s Digest and there is also the passage in 
section 25 of Book X of the Maniigye ; and the rule is 
laid down that in such a case the appathitta child is 
allowed half the estate and the other half goes to the 
relatives of the deceased, The question is also 
discussed in Mr. Justice May Oung’s “ Buddhist Law” 
at page 144. He also discusses other questions 
touching this form of adoption at pages 122, 123 and 129- 
Following these authorities, I hold that the defendant 
Maung Gyi is an appathitta adopted son of Ma Pu 
and is entitled to have his written statement amended 
so as to make such defence in the alternative ; and 
that he is entitled to half the estate and house now 
in suit and that the plaintiff as representing himself 
and the other relatives, if any, is only entitled to the 
other half.

Before the division is made, I think that an 
enquiry should be made as to the funeral expenses 
incurred by Maung Gyi and that the amount of such 
expenses should be reimbursed to Maung Gyi before 
the shares are estimated.

For the above reasons, I set aside the decree of both 
the lower Courts and instead I direct that the plaintiff 
be granted a decree declaring that Maung Gyi is 
entitled to a half share in the estate in suit and that 
the plaintiff as representing himself and any other 
person entitled as relative of Ma Pu, deceased, is 
entitled to the other half share in the estate in suit ; 
but that before such partition is made, an enquiry be 
held by the Township Court as to the amount 
contributed and spent by Maung Gyi on the funeral 
expenses of Ma Pu, and that such amount be 
reimbursed to Maung Gyi out of the value of the house;
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and that after such enquiry has been held and such 
re-imbursement made, the shares in the estate be 
estimated and a final decree be passed by the 
Township Court for the purpose of granting the 
plaintiff possession of his share or recovery of its 
equivalent in money.

As regards costs I award the defendant half his 
costs in this Court and I think that each party should 
bear his own costs in the lower Courts.
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Btfore Str Sydney Ri^binso)!, Kt., C hief Jusiicc , and M r. Jaslicc Bagiilcy.

ALLAN BRO TH ERS & Co.
V.

SHAIK JOOMAN SONS & Co. [represented by the 
Official Assignee).*'

Pfcsidcncy-To'ivns Insolvency Act [III  o f 1909), sections 52 , 53— E xccniiou  o f  
d ecree— O rder, f i io r  to adjudication of the judgm ent-dcbior, fo r  satisfac- 
iion. of decree by monthly in stahnoits a n d  also fo r security in the form  of a 
mortgitse on his iinmovenhlc property, u n d e r  Civil P rocedure Code. O rder  20, 
R ule  l l  (2 )— U us’iceessful attempts by the jnd^nitut-creditar io discharge, 
Ike o rd er for insLilnienis a n d  security a n d  to proceed ’H'ith the e.vecuiioii—  
Morifgage n.)iexeciited up to dale of adjnilicatioii— Civil P ro cedu re Code, 
section 36.

W h e re  the Court, actin g under the provisions of Order 20, Rule 11 (21, of 
the Civil Procedure Code, ordered that the judginent-debtor shail satisfy the  
decree against him by m onthly insialm ents and shall, in the m eanw hile by w ay  
of security for such m onthly paym ents, execute in favour of the decree-bolder 
a morts^age on his irasnoveabie property, h eld  that the subsequent adjudication  
of the judgm enl-debtor could not affect the position of the decree-h o ld er.

H eld  fa rth e r , that so long as the order for security rem ained undischarged  
the fact that up to the date of the judgm ent-debtor’o adjudication the m ortgage  
ordered had not been executed ow ing to the decree-hokler’s unsuccessful 
attem pts to have the order in question disch arged so that he m ight forthw ith be 
able to proceed to execution, did not deprive the decree-holder of his righ t 
to obtain from  the insolvent judgm ent-debtor the m ortgage in accord ance w ith  
the Court’s order.

C h a n d ra  K um a r De v. Kiisnni K uruari Roy, 28 C .W .N . 187— re ferre d  to.

1924

Sep. 6 .

*  Civil Miscellaneous A p peal N o. 9 4  of 1924 against the ord er of the H igh  
Court in its Civil Regular Suit N o. 609 of 1923.


