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Before Mr. lust ice Shadi Lai and M r, Justice Martineau.

H U P A , &o. (FijAmTims)--Appellants,
Feb. 28. versus

S A R D A E  M IR Z A , &c. (D e fe n d a n ts )  —Bespondents^
Civil A p p ea l No. 2 5 2 5  o f 1916.

Aet X X I of ISbO—siiocession by a Christian to the sons of m 
convert to Islam—Muhammadan Law-^Pre-emjption—Punjab Pre-̂  
empiion A d, 1 of 1913, section 15.

In ■ 1914 defendants 1  to 3, the 3 Muhammadan sons o f  
Mr, Stuart Skinner, alias 'N'awab Mirza, who was a convert to- 
Islam, sold 6 villages to Mr, R. H. Skinner, defendant 4, a first 
coTisin of theirs once removed. The plaintiffs as occupancy 
tenants in one of the villages sold brought the present suit for pre­
emption in respect of that village, and the only question before the 
High Court was whether the vendee would, but for the sale  ̂ be 
entitled on the death of the vendors to inherit the land sold, he- 
being a Christia.n, as in that case he would have a right of pre­
emption superior to that of the plaintiffs under the Punjab Pre­
emption Act, I of 1913, section. 15.

Beld, following Bhagwant Singh v. KaUu f l) , that jAcfc XXI 
of 1850 has the effect of abrogating the rule of Muhammadan. 
Law by which a non-Muslim is excluded from si;qeession to a 
Muslim^ and that the vendee had consequently a right of succession 
to the vendors and therefore a right of pre-emption superior to 
that of the plaintifis.

GuZab Y. Ishar K m f per BtogAon J. (2), Mahna v. Cliand (3), 
and Jiwan v. Earnam Das (4), referred to.

Kdnshi Bam v. Jitoan (5), Desu v. Jowala (6), Badar 
JBaihsh V. Mussammat Sahib Jan (7], Khunni L a i v. Qoviti&i 
Krishna (8), and Muherji v. Alfred (9), distinguished.

Mrst appeal from  the decree o f M. B* M derson  
Esquire, Suhordinate Judge^ Is^ Glass^ Missar, dated the ’ 
hist M ay 1916, dismissing the suit.

GhtjIjAM Moht-tjd-B in , for Appellants.
Gokal Chand and Vaughan, for Bespondents.

(1) (1881) I. L. B. 11 All. ICC. (5) 83 P. B. 1S90.
(2) 63 P. R. ] 89B, (6)18 P. E. 1885.
(8) 104 P. H. 1902, (7) 76 P. R. 1913.
(4) 77 p, w, E. 1907. (8) (1911) I. L. B. S3 All. 856, P. C*.»

j(9) 86 E. .



T h e judgm ent of tlie  Court w as delivered by—  1S2D
M a b tin ea U j J .— D efendants N os. 1 to 3 are the  

5ons of M r Stuart Skinner, alias Nawab Mirza, w ko  
was a convert to  Islam . In  1914 th ey  sold six  v illages Saei>ar Mieza. 
to  Mr. E . H . Skinner, defendant Ko. 4. P lain tiffs  
•who are ocoupanoy tenants in  one of the v illages, 
nam ely, Dhangar, sue for pre-em ption in  res^^eot 
of that v illage. Their suit has been dismissed on the  
•ground that their right of pre-em ption is inferior to  
th a t of the vendee, as he would, b u t for the sale, be 
en titled  to inherit the property on the death of th.e 
vendors, being their first cousin once removed. The plain­
tiffs have appealed to th is '..‘ourt, and the on ly  argum ent, 
advanced by M r. G hulam  M ohy-ud-D in on their behalf 
is that as the vendors are M uham m adans, the vendee, 
being a  Christian, is  under th e  M uham m adan L aw  
debarred from succeeding to their estate and  has con- 
seq[uently no right of pre-em ption. The Ijow er Court 
has held  that the disability created by the M uham m a­
dan L aw  is  rem oved by A ct X X I  of 1850, and th e  
question  before us is whether th is  v iew  is correct.

A ct X X I  of 1850, w h ich  is described as an A ct  
for extend ing  the principle of section 9, R egulation  V I I  
o f  1832 of the B en ga l Code, throughout the territories 
subject to  the Governm ent of the E ast In d ia  Company, 
runs as follow s

“ W hereas it  is  enacted by  section 9, R egulation  Y l l ,
1832, of the B engal Code that ' w henever in  any  civil su it  
th e  parties to  such  su it m ay be of different persuasions, 
when one party shall be of the H ind u  and th e  other of the  
M uham m adan persuasion ; or w here one more of th e  
parties to the su it shall not be either of th e  M uham m a­
dan or H indu  persuasions : the law s of those religions  
•shall not be perm itted to operate to deprive such party  
or parties o f any  property to w hich, but for th e  oper­
ation of such laws, they  would have been entitled ; and  
whereas it  w ill be beneficial to  extend  the principle  
o f  that enactm ent throughout th e  territories subject to  
th e  G overam ent of the .E ast In d ia  Oompapjyi^ l̂ ^̂  
enacted as fo llow s ,

“ So m uch  o f  an y  law  or usage n o w in  force w ithin  
th e  territories subject to th e  G overnm ent of the E ast  
India Compahys as in flicts on aoiy person forfeiture of
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1920 rights or property, or may be held in  any way to im p a ir
------  or affect any right of inheritance, by reason of his or her

renouncing, or h av in g  been excluded from  th e  com - 
« Mtr7a SBunion of, any religion, or being deprived of caste,.

' shall cease to he enforced as law  in the Courts of th e  
l a s t  India Company, and in  the Courts established  
by E oyal Charter w ith in  the said territories.”

I t  is argued for the appellants that th e  A ct on ly  
protects the convert from  the loss of his right of inherit­
ance in  consequence of his renouncing his religion, and  
that it  does not affect the provisions of the M uham m adan  
Law regarding the r ieh t of another person to inherit 
the property of the convert or convert’̂  successors. I t  
appears, however, that section 9 of R egulation V I I  of 
1832 of the B engal Code rendered the rule of M uham - 
man dan Law  by which a noH'Mushm  is debarred from  
inheriting the property of a Muslim inoperative in  th e  
B engal Presidency. W h at w e have to consider is- 
w hether the enactm ent of A ct X X I  of 1850 had  
the same effect throughout the territories subject to  ■ 
the Governm ent of the East India Company.

W e have not been referred to any case in  which  
the point now in dispute arose, Imt a decision g iven  
in  regard to the construction of A ct X X I  of 1850 in  
Bhagwavit S%ngh v. Kallu (1) is  a.^ainst the appellan t’s 
contention. The case was one in w hich  a M uham ­
madan whose father had renounced the H indu relig ion  
claim ed certain property as heir of h is fa ther’s 
brother, and the question w as w hether A ct X X I  of  
1850 applied, the p la in tiff not b ein g  h im self a convert, 
but being the son of a convert. I t  was held th a t the  
Act applied. Edge, C. J., remarked that as the  
Legislature in  the preamble expressed th e  in tention  
of the A ct to be to extend the principle of Section  9 
of B egu lation  Y II  of 1832 throughout th e  territories  
bf the East India  Company, one would expect th at in  
the operative part of the A ct, the principle oi Section  
9 of th e  Eegulation w ould not be cu t down or curtailed. 
H e then  considered whether th e  A ct did in  fact cut 
down or curtail that principle and cam e to th e  con­
clusion that it  did not. H e held th at th e  operative  
portion of the A ct ‘ related to different classes of

378 IN D IA N  LAW  REPO ETS, [  VOL. T

(1) (1888) I. L. R, 11 All, 100.



persons, the earlier portion protecting aiiy person from  19ao 
forfeiture of r igh t of property by reason of his or her “~ r  
renouncing their religion, or being excluded from caste, 
w hile the la tter  portion protected any person from  „ ^
h aving an y  right of inheritance affected by reason of 
any person h av in g  renounced his religion or having  
been exclud ed  from  caste, and he gave as his rc-ason 
for th is  view  th at i f  the latter part of the section was 
restricted to the protection of the r igh t of inheritance  
of th e  persons renouncing their religion or being  
excluded from  caste their ease was covered by th e  
words of the early part of the section.

Erom  the interpretation placed on A ct X X I  of 
1850 in  that judgm ent it w ould necessarily fo llow  
th at the A ct abrogated th e  ru le  of M uhammadan  
L aw  by  which a non-Muslim  is excluded from  succes­
sion to  a Muslim.

I n  KansM Ram  y . Jiwan  (1) a doubt was expres­
sed regarding th e  correctness o f tiie decision of th e  
A llahabad H ig h  Court, but th e  point was not decided  
or discussed, and in Gulab v . Ishar K auf (2 Stogdon, J ., 
observed that he was. inclined to th in k  th at the construc­
tion p u t upon the m eaning of the A ct by  the Allahabad.
H igh  Court was correct, a lthou gh  the m atter was not 
one w ith  w h ich  th e  Court was in  that case particularly  
concerned. The Allahabad decision was, how ever, 
follow ed in  Manha v. Chand (3), it  being held that A ct  
X X I  of 1850 applied not only to the convert h im self 
bat to his heirs. In  Jiwan  v. Harnam JJas (4j) also 
the interpretation placed on  th e  A ct by the  
Allahabad H ig h  Court was accepted as correct.
Counsel for the appellants has also cited  Desu v.
Jowala (5) and Badar Bahhsh v. M usst, Sahib Jan  (6) ■ 
and on the other side we have been referred to Khunni 
Lai V. Gobind Krishna (7) and MuJcerji v. Aljred  (8 ), 
but none o f these rulings appear to  afford any assist­
ance in  determ ining the question before us.

W e  are o f opinion that the construction placed on 
A ct X X I  of 1850 in  Bkagwant Singh v« ZaZZw ^(9|.4#iaS ‘

m  62 P. K. 1890. (5) 13 P. tel, ISSS.
(2) 63 P. B. 1895, (6)75 P B 1913.
(8) 101 P, E. 1903. (7) (1911) r, 1 R, 83 All, SS6, P ,0 .t
(4) 77 P. W. R. 1907. (8) 86 P B 1909 '

(9) (1888) I, L, R. 11 All. 100
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a right construction. Following that decision we hold 
that the vendee has a right of succession to the vendors 
and that the suit foi* pre-emption has been rightly dis­
missed. W e accordingly dismiss the appeal with costs.

Appeal dismissed.

a p p e a l  f r o m  o r i g i n a l  c i v i l .
Before Mr. Jus'ice Shadi Lai and Mr. Justice Martinean.

J A I  K I S H E N  D A S  a ?̂d  o t h er s  ( P l a in t i f f s ) —
1920 Appellants,

l e h  28
A e t a  P r i t i  N id h i  S a b h a  a n d  o t h e r s  

(D b i’E n p a n ts )— 'Respondents.
Civil A p p ea l No. 1 9 4 7  o f 1915.

Vendm and Purohaser—sale of specific area of land—vendees 
evicted from part of tUi area—vendor’s liaUlity—Transfer of Property 
Ad, IV  of 1882, section bo—measure of damaps—Indian Gonlrad 
Act, IX  o f i s n ,  session 73-

On the le tli September 1907 C. D. and his son M. B., the 
predecessors of defendants 3 to 8 sold to the plaiufciSs 79 Jeamls 
and 4 mnflm of land. The property comprised several plots of 
land which formed part of different Jchasra numbers specified in 
the sale-deed. The price paid by the vendees was Rs. 83,160 a n d ’ 
-was calculated, as expressly stated in the deed, at the rate of 
Its, 1,050 per Jranal. The plsuintiffis asserted that they got posses­
sion of the 79 hanaU and 4 marUs^ but were subsequently evicted 
by the defendants 1  and 2 from an area measuring 4 hands 4t 
marlm. I t  was fouud that defendants 1 and 2 were as a matter of 
fact the owners of the latter area.

Held, that as under the terms of the deed of conveyance 
the vendors sold 79 JtaitaU and marl as at so much per k a m l 
to the plaintiffs, it was the duty of the vendors either to make 
good the deficiency or to pay damages for the loss caused to the 
vendees, having regard to the admission bŷ  the defendants that 
there was a guarantee of title and to the provisions of section 65 of
the Transfer of Property Act.

Meld furtfier, that the measure of damages is the price o£ 
thepand at the time of eviction, section 73 of the Indian 
Contract Act,

Hagardas Saulliagyadaa v. Ahmed KJian (1), BaneM&3 
Bhawan v. Manmohand^i (2), and NaUneJiandta Saha V. Krishna  
.Barana (8), followed.

a )  (1895\ LL,R. 21 Bom. 17B* (2) (1907) I.Ii.R. 32 Bom. 185.
(S) (X911) r Ij.R, 38 458.
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