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B u rm a  H abitual Offenders' Rcslriction A cL sccitou 7 — of C rivn im l 
r ro c cd iirc  ( F  of 1898), Clumpier V l l l  Courts not compclciit to oulsidc  
the rcco rd — E v idence o] sic}icral repute hou' )a r  ndm issihle— fosses.‘:!on o f  
a revolver not provable by gen era l rep ute— Section 117 (4), Code o f C rim inal 
P ro ced u re— Ju d gm en t stioidd disclose reasons fo r the fiiidi/ig a rriv ed  at—
Sections 367 and  424 , Code of C rim inal P iocedure.

H eld , that under sections 367 and 414  of liie Code of C riiu in al Procedure  
a judgm ent should disclose the reasons for aiTivir.g at tl.e fii'.Ciirg’.

H eld , also, that in proceeding.s under the liurmn Habiiuiii Offenders’ 
Re.striction Ac^ as well as under Chapter V lll of the Code of Cruninal 
P ro cecu re , the Courts m ust not act on anything exlrantouy to llie Lviccnce  
on the record .

H eld , also, that evidence of general repute was admissible only to  the 
extent provided for in section l l 7  (4) of the Code of Criiiiinal Procedure  
and that the posses.sioa of a revolver by the accused ccjuld not be held 
proved by the evidence th at he was reputed to possess a revolver.

C a r r , J.—An order of restriction under section 7 
of the Burma Habitual Offenders’ Restriction Act, 1919, 
has been passed against the petitioner. His appeal to 
the District Magistrate was admitted but the judg­
ment of the District Magistrate does not comply 
with the requirements of sections 367 and 424 of 
the Criminal Procedure Code. All that the District 
Magistrate says is that he has considered the 
evidence carefully and thinks it is sui^iciently strong 
to justify the order. Thus no reasons are given for 
the decision.

Moreover the District Magistrate says tliat he has 
made local enquiries. I'his seems to indicate the 
existence of an idea that in cases under this Act and

*  Criminal Revision No. 4 2 4 r  of 1924 from  the order of the Subdivisional 
M agistrate of Prom e in Crim inal M iscellaneous T rial No. 68 of 19J4.
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under Chapter VIII of the Criminal Procedure Code 
the ordinary rules of Criminal Procedure and of 
evidence are abrogated. This is an entirely erro­
neous idea but it appears to be somewhat wide­
spread and it is therefore desirable to point out the 
the fallacy.

In cases such as this the Court must act on 
evidence duly recorded in the presence of the 
accused person and it is not open to it to take into 
consideration any information obtained otherwise 
than from such evidence. I am referring here, of 
course, to the final decision in the case, and not to 
the initiation of the proceedings.

Again, in such proceedings it is not everything 
that may be proved by evidence of general repute. 
The ordinary rules of evidence apply, with such 
modification only as is made by section 117 (4) of 
of the Code of Criminal Procedure. This clause 
lays clown that “ For the purposes of this section 
the fact that a person is an habitual offender or is 
so desperate or dangerous as to render his being at 
large without security hazardous to the community 
may be proved by evidence of general repute or 
otherwise.” No extension of evidence of general 
repute beyond these limits is permissible.

This section is made applicable to the Habitual 
Offenders’ Restriction Act by section 4 of that Act, 
and section 3 of the Act permits an order of 
restriction to be passed in any case in which under 
section 110 of the Criminal Procedure Code secu­
rity could be required.

Ill this case the Magistrate found that the 
petitioner is such a dangerous person that it would 
be. hazardous to leave him at large. But he bases 
this finding on the further finding that the petitioner 
surreptitiously owns a revolver, which, he says, is
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“ the most prominent point against him.’' This find­
ing is based solely on evidence that the petitioner is 
reputed to possess a revolver. There is no witness 
who has ever seen him with a revolver or who has 
any other grounds than information for believing that 
he has one. It is purely hearsay and since it does 
not relate to a fact which can be proved by evi­
dence of general repute it is entirely inadmissible.
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Pj'es2i!c)!cy-To<oi/s Insolvency Act (111 o f 1909), seclioii. 17— Suit filed ivithcti.t 
leuve of Coiirl a gn h isf an insolvenJ, who u'as refused his d ischarge—  
A^plicalion for such siiH to he stayed pending the obtaining of such leave 
n'lietlier tenable,

Held^ that the refusal of his discharge to an insolvent did not determ ine the  
insolvency proceedings and that the bar against the com m encem ent o£ a suit 
against him after the adjudication order continued to operate in spite of the 
refusal of his discharge.

H eld , also, that a suit filed after such refusal u'ithoiit the leave of the Court 
being barred at the coinniencem ent, the Court should not order a  stay of tlie 
proceedings pending the obtaining of the leave but should reject the plaint 
under Order 2, Rule 11 of the Code of Civil Procedure.

Ill re  Divarkeidas 2'cjhandas, 40  B om , 235 ; Jciin  Mjichi v, B v d h ira m  M uchi, 
32 Cal., 339 ; F . M. A ssan M ahom ed Sahib  v. M. E . R ahim  Sahib, 43 Alad. 579,
— referred  to.

Patel—ior the Plaintiff.
Gregory—for the Defendant.

L e n t a i g n e ,  } .— In this case the plaintiff sues the 
defendant for Rs. 3,407-10-0 as the balance due in 
respect of goods supplied to the defendant on credit 
to the value of Rs. 4,681-15-0 in the months of
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* Civil Regular No. 326 of 1924.


