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Bejore M r, Justice Shadi Lai and Mr. Justice Martineau.

'19S0 E A J I  AIjI  J A N ,  m u M  o'E-~-{Plaintiff) - Appellaniy  :

i Z B
ABDUL JA L IL  K H A ¥  and  O TW m — {Defendants) 

BespondenU.
Civil A p p e a l  No I!S5 o f 1916.

Civil Procedure Code, Act V of 1908, section 83.~^sui^ ht'otiglii in  
British India hy a firm, some of whose ^partners were residing and' 
carrying on a business at Mecca while Turhey Was at War with Greai 
Britain—whether eompetenf—  ̂Alien enemydef i ned .

T h e  plaintiff firm consisted of 6 partnersj one of 
■wJiom lived at Delhi and carried on the biisiDess of the 
firo? there, the remaining fiye lived in the Turkish 
Vilayat of the Hedjaz where they carried on a branch 
firm belonging to the partners. The plaintiff firm 
brought the present suit in the Civil Court at Delhi in 
April 1915, while Great Britain was at war with Turlsey. 
I t  was objected that they  could not maintain a suit in  
the Courts of British. Indiaj the partners in M ecca being' 
alien enemies.'

Ijeld, that a persoa who voluntarily Kpdes ia a hostile 
country for a substar.tial period of tinje acquires, the disability 
attaching to au enemy during that period even if lie is a British 
subjectj unless such residence is witli the consent of the Grown .̂ 
and that eonsequeiitly the 5 partners residing- and carrying on busi-' 
ness at Mecca must be treated as alien enemies.

McGonnel v. Heotor (I), per Lord Alvanley C. PtyHer 
Y . Freudenherg {%), D aim ler Coinfany, Limited, r . Continental’ 
Tyre and BuVber Company, Limited {3}, m d  janson y. JDrnfoniein 
C o n s (M d a te iJ M n e s^ ) i£ ^

Held^also, that if one of the partners in a firm is an alien 
enemy as cleiined above neither he nor his partner/ who "does not 
bear an enemy character, can recover moneT owing to the firm 
in the Courts of British India, aod that the plaintiffs were therefore-: 
liglifcly Bon-sfaited by the lower Coart,

McGonndl V. Hector [I), followed.

BodriguezY. Speyer Brothers (5), aistingxiished.
{1) (1802) 6 R. B. 7M. (3) (1916) 2 Ap. C, 338.
(3) (lyig) 1 K. B, 857. (4) (1902) Ap, C. 505.

.(5), (191S),Ap:g.; 59,;.,:;;,:'



The facts of the case out of wliicli the present 192-0
appeal arose are as follows :— — *

H a j i  A m
The plaintiff firm kcown as Haji Aii Jan consisted ®.

of 6 partners, o n e  of wIioiHs namelyj H aji Abdul Gliafiir A bdcl S A U h  

liTecl at Delhi a n d  carried on the business of the ilriii Khaii,
there and all the remaining five lived at Mecca and 
carried on a branch firm, tliere under the name ot 
Abd.nl Sattai'-Abdal Jabbar belonging to the partners- 
The plaintiff firm alleged in  their suit that the father 
of t h e  defendant desired them to complete a project for 
th e  repair of a Serai at Mecca and agreed to pay the 
cost at Delhi. The plaintiif firm completed the work 
through tlieir Mecca B ranch at a cost of Jis. 33,40-3. of 
w hich  they had I’eceivedEs, and they instituted
t h e  present suit for the balance of 11s, l8/ji05 a t iieihi 
througli H aji Abdul Gliafiir.

A prelim inarj objection was taken under section 
83s Civil Procedure Codes in the Court of the District 
Judges Delhi, that the suit was not maintainEiblei being 
one-by aii alien, enemy and rai'issue was struck on the 
point. ■ The objection prevailed and tlie Districjt Judge 
rejected the plaint under Order . ?, rule I I ,  holding that 
the suit was barred bylaw. Theplaintifl: firm appealed 
to the High Court against the decision of the District 
Judge,

Dr. Muhammad Iqbal (for the appeliant)-—I  rely 
mainly o n  a recent ruling of the House of Lords^
Modnguez Y. Speijer Brothers {!). (A) Assuming that
some of the plaintiffs are alien enemies the partnership is 
ijjsoj’acio dissolved under section 83 at tlie outbreak of the 
war. (B) The principle that an alien enemy cannot seek 
the aasistanee of British Courts does not apply to a case 
of partnership* (0) .The rule about alien enemies is 
directed against alien'enemies and n ot against British 
subjects. 'The present suit is brought in the name of 
the firm and‘the: alien, enemy members of the' firm, are 
joined as co-plaintiffs ill the interests of the firm. They 
could have been made defendants and in .that case the 
suit •would proeeedj: since the;general rule does not apply : 
to  a; case 'where'^he, alien 'enemy^'is a  .defendant;'; .There',, 
are direct dectsioBS.. to.'the:,effee,fc .that, the : .lias nO'
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1920 application wliere the outbreak ofj war results in tlie
 ̂ dissolution of tlie partnership and the name of the alien

Haji Ali Jan ex-partner might be used as a co-plaintiff for the
Abdul JA.LIL p^^pose o f geHing in assets. The various rulings on

K han. the point historically considered lead to th is conclusion
that the rule is not inflexib le and is subject to change. 
(D) The case before the H ouso of Lords w hich  I  c ite  in  

support of m y contention is sim ilar to th e  present case, 
the debt in  the present case as in the case before the House 
of Lords had accrued long before tlie war. The amount 
o f the alien enem y’s shares in  the debt sued for is not 
linoTvn in the present case, and therefore it  cannot be said  
as to how m uch of the debt would go to him . E ven  if it  
were known it would not affect the situation. M oreover 
there are legal ways to stop the passage of the m oney to  
the alien enem y. Nor does the fact that in the case  
"before the H ouse of Lords five of the m embers of the firm
were British subjects and one was an alien enem y, a
position reverse to that of the present, affect i'he matter.

Counsel n e s t  contended that nation ality  was also a 
determ ining factor to ascertain w hether a person was an 
alien  enemy or not, vide The Textile Manufactiwing 
Co. Ltd. r . Solomon Brot}ieTs {l)y British T^ationality 
Status of Alien, A ct (1914), Current Statutes by 
Somnath. Sastri section 273 H alsbury’s Law s of England, 
volum e I, page 302, section 662. W h at is the m eaning  
of residence is clear from M isri v. Muhammad Khan (2)t 
Gun da M ull V, M ulla Mull (3), Muharih Shah r. 
Mussamma^' Wafeh-uhNissa (4), Fatima Begam v . 
Saliina Begam {i)f Exparte (6), W inans v.
Attorney GenQTsX (7). A  surviving partner can recover, 
see M M ik^a j r. George Kniffht {S),

Mr, M oti Sagar to  
rep ly  only as regards the point w liether the su it is 
m aintainable or not, assum ing some of the plaintiffs to

. be alien'enemies, . , ,
Mr. Moti Sagar (for respondents)—“The case cited  

By the other side Bodriguez y . Speyer Brothers (9) is  
distinguiBM  j)resetit ca se : (a) "beeause the

ID  (1915) 18 Bom. L.E. 105 (112, H8). (5) (1875) I. L. R. 1 All. 51 (RS).
63 P. B. (6) (1^ 63^ A p .aV oV I,^  (424),
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(S) 17 P. R. 1&71. (7) (1904) Ap. C. 287 (288),
(4) 68 P. L. E. 1902. (8) IQ P. JR. 1906.



■majority of the plaintiffs in the present case are 1#20
alien enemies while in tlie case cited the raajority of —
the plaintiffs were British subjects, (b) the plaintiffs Au Ja.i€
wlio did not bear the enemy character were giTen power ^
"by the deed of partnership to institute legal proceedings 
independently of the partners, (c) the interest of the 
■enemy partner was almost infinitesimal.

It is immaterial that the alien enemy is suing 
jointly with others [ M gC o u w H v . Heoio'^') (1), or that 
tlie uitimate result may not he actually to put money into 
ills pocket, y. Nisbei (2), and the disafiility
■extends to every action by or in fa Four of the alien 
enemy, Briston y. Tomes (3), The qiiestioa is not one 
of public policy but of personal disabiiifcy. An action b j 
n firm some nieinhers of which are alien enemies is not 
iBaintainable, Caftclte and Sons v. Vidor and Com- 
p m y  (-1), Aotien GeseUckaft fur An4li7i4ahriJmtim and 
Mersey Chemieal Worhs v. Levinstein (5).

MisGeUafieoiis first appeal from the order of 
G. L. Dundas, Usqtdre, Disf/riGt J ‘udge, DelM  ̂dated 

the Idtli January 1916, rejecting the plaint.
The judgment of the Oourt was deliYeredby—
Shadi L ai, J .—The action, which has led to this 

■appeal, was brought by the firm of 3a]i Ali Jan against 
the defendant Abdul Shakur Khan, for the recovery of a 
:sum of money due to the firm. The allegations in the 
plaint are that the predecessor of Abdui Shakur Ehan 
had asked the firm to get Ms serai at ivl ecca repaired, 
and that the plaintiffs carried out the repairs and spent 
‘tliereupon a large sum®’ of money much in excess of 
the amoimt depo.^ited with the plaintiffs for the 
purposd.v Tbe action: is accordingly for the balance of 
the money due to the plaiatiffs.

I t is common ground; - t  firm
<»nsistsof six persons^ one' of whom liyes at Belhi and 
,:«arries on the business, 'of the firm .
while the remaining five members reside at Mecca 
where the partners have got another firm called
' 0 )  (1803) 6R. R. 72I  (3) (1794) g’tT R. SS.

(2) (1794) 6 B. 109. (4) (1916) 33 T. L. R, 20.
(5) (1905) 31 T.L,E.225.
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isae Abdul Sattar-Abdul Jabloar.” Now the city of
—  Mecca is situate in tlie Tiirlvish Vilayat of the Hedjaz, 

and a state of war was proclaimed in November 19l4s 
between His Britannic Majesty and the Sultan of 

^^Kha i™  Turkey. The aotioii, though relating to a , transaction
entered into and probably carried out before the 
declaration of the war^ was brought duriug the war 
and the crucial question for determination is whether
such an action can be maintained in the Courts of
British India.

Section 83, sub-section (2j, Civil Procedure Code, 
makes it perfectly clear that an alien enemy residing 
in a foreign country cannot maintain a suit in any 
of such Courts. I t  is, however, contended that as the 
five partners residing in the hostile country are 
British subjects, they cannot be treated as alien enemies 
within the meaning of the aforesaid provision of the 
law. This contention is, in our opinion, wholly erro
neous. I t  is true that the phrase alien enemy ” in 
its natural significance has reference to nationalityj 

' and indicates a subject of a State which is at war witli 
the United Kingdom of Great Britain and Ireland and 
would not include a British subject or a neutral 
subject. But this is not the meaning of the expression 
when used in reference to Civil rights and liabilities* 
I'or this purpose the place of residences or the place 
where the business is carried on, and not the nationality 
is the determining facto r; and even a British subject 
will be treated as an alien enemyj if he voluntarily 
resides or carries on business in a hostile country. In 
other words, an enemy "means a person, of whatever 
nationality, residing or carrying on business in the enemy 
country. The residence must of course be a voluntary 
ones because it  is, clear that an iavoluntary residence^: 
6.̂ *5 that of a prisoner of . war or an internee^ does'noi 
debar him, if otherwise : qualifiedj from invoking the 

''assistance of the British C ourts/
, That:nationality is not t h e 'test for determining 

the status of a person for the purpose of Civil Tightis 
and liabilities is clear from the explanation appehdeii 
to section 83, Ciyil Procedure Code, and the dootriiie 
has; been repeatedly affirmed in a series of judgments

■ By lhe English Courts* It was enunciated during

280 INDIAN LAW RBPOETS. ■ [ VOL. I



Hapoleonio wars' in tlie case o{ MeOomiell y . Heoior (1), ISSO
■when two of tlie Judges laid down tliat a Britisli
subject resident and carryiiig on trade in an enemy’s
eoimtiy is an alien enemy and is consequentlj incapable ^ bdhiTjahl
of suing in an Englisli Court. Tlie reason of tlie rule Khaii-
is “ that the fruits of the action may 'not be remitted
to a hostile country and so furnish resources against
tills country. For that purpose tlie case of an
Eng’lishman residing abroad does not differ from aay
■other person.”

There oaUj therefore, lie no doubt’that even if the 
five partners residing at Mecca are British subjects^ a 
matter upon which no definite opinion can in  the 
absence of evidence be pronounceds they must still be 
regarded as alien enemies, because they are residing in a 
hostile country. Their residence alone would be 
sufficient to bring them within the category of aliea 
enemies. As pointed out by Lord AlYanley, 0* J. in 
MeConnell v. Hector (1), ' most certainly every 
natural born subject of England has a r ig h t to the 
King^s protection so long as he entitles himself to it 
by his conduct, but i f  he live in an enem fs country 
hefo^feiis that righl!^

This rule has since been affirmed in several cases 
vidoj inter ali, Porter v. Freudenlerg (2).

W hat residence in an enemy country will suffice 
to make a man an alien enemy is a question of degree.
I t  is clear that the residence contemplated by the rule 
need not amount to what is called domicile, nam eljj 
permanent residence si^e mi%tno revertendi. A, mueli 
less permaaent residence is sufficient to constitu tes 
man an alien enemy, provided that it is not of a tern- 
•jorary character. The correct proposition appears to 

" 3d that if a person resides in a hostile country for a 
substantial period of time, he acquires the disability 
.attaching to an enemy during that periods vide Porter 
T., Freudmbefg (2) and Daimlef Gompany, Limited t .
‘Confitiental Tyre and B-ubber Oompany L m iied  (S) 
unless such residence is with. 4he' eonsent' of the Orown.
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1920 Tlie resideneej must, lioweverj "be of a 'Volnnta.ry olaaraC“
ters for example a prisoner of war kept in the enemj^-

Ha jiAl iJak country cannot be regarded as an alien enemy.
Ab0ul Jalii. ^  person may not be resident in an enemy country^.

Khak. and yet he may acq_uire an enemy status if he carrier.
on business in tl)at country. As ohserved by Lord 
Xfindley in Janson v. Driefontein Consolidated Mines
(1) “ When considering questions arising with an 
alien enemi, it . is not the nationality of a persons,, 
but his place of business during' war th a t is imnortant.,

Ejjglifehman carrymg ol business in an. enemy’s 
country is treated as an alien enemy in considering the, 
valid ity  or in v a lid ity  o f h is com m ercial con tracts

There can be litt>e doubt that of the six members 
of the plaintiff firm five not only reside in a hostile 
country but also carry on business there, and they 
must, therefore, be treated as alien enemies, but the 
sixth is not an enei'^y. What then is the effect of this, 
constitution of the firm upon the suit brought by it ?

Now, it is beyond dispute that a partnership firm 
is Ect a juristic person like a limited Company, and
has n o . existence in law apart from the members 
com posing it. A  firm is only a short expression for 
denoting the several persons who are members thereof* 
We must, therefore, take it that the present suit is- 
brought by six persons, of whom one is a friend and 
five arc henemies. Now, a series of cases decided by 
the English Courts beginning with the case of McGonnelt 
j .  Sector (2) have laid down the rule that i f  one of 
the partners in the firm is an alien enemy as defined 
above, neither he nor his partner, who does not bear 
an enemy character, can recover money cwing to the 
firm in the Engiisn Courts. A discordant note, how
ever, appears to ha^e been stiuck m a recent iudgment 
of the House of Lords in Modrigues v. Speyer Brotkers
(3), and it is necessary to examine this case carefully^ 
in  order to see what i t  did decide. The firm dealt, 
with in th a t case carried on a banking business in 
London until the outbreak of war with Germany' 
and consisted of six persons, only one of whom waŝ * 
an enemy having an interest to the extent of ^\rth.

(1) (1902) Ap. C. 505. (1802) 6 R. R. 724. ; :
(3) (1919) Ap. C. 59.
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The partnerskip "was ipso facto dissolved by reason of 1920 
One partner having become an alien enemy, and in 
O rder to get in the ajssets and w in d  up tbe affairs  H aji A l i  Ia'S  
of the' firm an action was brouglit in 1916 by the 
firm for the recovery of a debt alleged fco iiave accrued 
due before the commencement of the war. Tiie ques* 
tion arose whether the action was maintaiBable. Of 
the five Law Lords, who decided the case* two were 
of the opinion that, as one of the plaintiffs w-̂ s person
ally disqualified from seeking the aid of the British'
Courts, the snit could not be maintained. On the other 
hand, the remaining three members of the Bench, 
while recognizing the validity of the rule relerred 
to above, considwcu that th? r'zlc 7:.X3 not a, ueiinite 
and inSesible one and should nut be applied to 
cases where its application would he 'naircbievous and 
contravene the principles of public policy which alone 
gave rise to the rule. Tiiey poijitbd out that the specie! 
circumstances of the case showed that the action was 
really for the benefit of the partners who were not 
*eneniieR, and the enemy alien could not during tbe 
■war reap any benefit from the action. I t  was accord» 
ingly held that to prevent an alien enemy, in these 
circnmstaneesj, from being a party to an action 
as plaintiff w'ould' do miich more harm to British 
subjects or to friendly neutrals than to the enemy ; and 
this was a consideration most material to be taken into 
account in determining whether a case fails within the 
true scope and extent of the rule. I n  view of these 
special circumstances the majority of the House of 
Lords allowed the case to proceed.

It is to be observed that in the cases of McConnell 
T. Heetor (1) and Candiiis and Sons y. Vicior and 
Go. (2), the majority of the .firm consisted of alien 
enemies, and in both the cases it was decided that the 
action brought by the firm could not be maintained.
Ko dissent was expressed by the majority of the House 
of Lords from the rule laid down in these cases which 
•were distinguislied on the ground of the special, 
eircnmstances in u, Speyer Brokers (S).
In view of the constitiition cl the firm, with which

(1)(1802) 6E . IL724.: : (2) (191.6) 33 T. k  K .
, (3): (1919/ ■
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1920 we are dealing, there can be no manner of doubt that
even the ground upon which the majority of the House 

HajiAl i Jan of Lords took th a t particular case out of tLe purview 
Abdul Ja lil rule, lias no ap]3lication to the case before us*

Khan. We are accordingly o f opinion that the District
Judge was right in non-suit in(  ̂ the plaintiffs. The 
appeal, therefore, fails and is dismissed with costs.

J .  N . 0 . Appeal dismissed.
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4 PP E A L  FROM ORIGINAL CIVIL.

Before Mr, Justice Broadway and Mr. Justice Bemn-Tetman. •

GHIT-LAM MUHAMMAI), &o. {Plaintiff's) Appellants^ 
-----  versus

M'Jissfmmaf GrAUHAE BIBIj &c, (Dejendanis) 
Bespondents.

Civi! A p p e a l  No. 8 0  of 1914.
Custom {Suecessiofi)—daughter of near collaterals S ip ra ,?  of 

Midna Hamra, Tahsil Bhera, District SMlipur—entries in Wajib-ul~ 
arz and Eiwaj-i-am~value of—whether applioaUe to hoik self-acquifed' 
and ancestral property,

Mussammat G. B., the widow of plaintiff's uncle
G. E/., on 19th April 1913, made a gift of her husband’s 
landed property in H villages in Tahsil Bheraj in favour 
of daughter and her deceased daughter’s son. The 
plaintiffs sue for a declaration that the gift shall not 
affect their reversionary right after the death or re» 
marriage of the widow. I t  was found by the fiigh 
Court on appeal that some of the property was ancestral, 
and some was not. The entries in the Wajih-uhm'z 
of the villages concerned and ia the Miwaj-i-am were 
against married daughters succeeding as heirs to their 
father*s property.

 ̂ portions of a,Wajib~ul-arsi which refer to
custom are not provisions intended to enure for tbe daration o£ 
the Settlement obIj , but are statemects that a certain custom 
exists.'

Hahiman v. Bala (1) and Masia y . Fohlo (2), followed.
Aho that there is a certain presumption as to the correctness 

of such entries.
(1) 8P.E.1892, (2) 52P.E 1896.


