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APPEAL FROWN ORIGINAL CIVIL.

Bejore Mr, Justice Shadi Lal and My, Justice Moartinea.

HAJI ALTI JAN, riru oF—(Plawntiff) Appellant,
VErsus

ABDUL JALIL KHAN ax» orEERS—(Defendants)
Respondents.

~ Civil Appeal No 1135 of 1916.

Civil Procedure Code, Act V of 1908, section 83--suit brought in
British India by a firm, some of whose pariners were rvesiding and’
earryying on 0 business at Mecca while Turkey was af war with Great
Britain—whether competent—* Alien enemy ” defined.

THE plaintiff firm consisted of 6 partners, one of
whom lived at Delhi and carried on the business of the
firme there, the remaining five lived in the Turkish
Vilayat of the Hedjaz where they carried on a branch
firm Dbelonging to the partners. The plaintiff irm
brought the present suit in the Civil Court at Delhi in
April 1915, while Great Britain was at war with Turkey.
It was objected that they could not mairvtain a suitin
the Courts of British India, the partnersin Mecca being
alien enemies.

Ileld, that a person who' voluntarily: resides in a hostile
country for a substantial period of time acquires the disability
attaching to an enemy during thab period even if he is a British
subject, nnless such residence is with - the consent of the Crown,.
and that consequently the 5 partners residing and carrying on busi-

" ness at Mecea must be treated as alien enemies.

MecConnel v. Heetor (1). per Lord Alvanley C. J., Portz
v. Freudenberg (2), Daimler Company, Limiled, v. Continental
Tyre and Rubber Compuny, Limited (3), and Janson v, Drigfontein
Consolidgted Mines 4, followed:

Hell als0, that if one of the partners iz a firm is an alien

enemy as defined above neither he nor his partner, who “does not

- bear an enemy character, can recover money owing to the firm
‘in the Conrts of British India,and that the plaintiffs were therefore
© rightly non-suited by the lower Court.

McConnell v, Hector {1}, followed.
Eodriguez v. Speyer Brothers (5), distinguished.
(1) (1802) 6 R. R. 724 (3) (1918) 2 Ap. C, 338.

1 (2) (1816) 1 K. B, 857. (4) (1902) Ap,'C. 305,
o (6) (1918) Ap. C. 59.
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The facts of the case out of which the present
appeal arose are as follows :—

The plaintiff firm known as Haji Ali Jan consisted
of 6 partners, one of whom, namely, Haji Abdul Ghatur
lived at Delbi and carried on the business of the firm
there and all the remaining five lived at Meeca and
carried on a branch firm fhere under the name of
Abdul Sattar-Abdul Jabbar belonging to the pariners.
The plaintiff firm alleged in their suit that the father
of the defendant desired them to complete a project for
the repair of a Seral at Mecca and agreed to pay the
cost at Delhi. The plaintiff firm completed the work
throungh their Mecca Branch at a cost of Bs. 83,405, of
which they had received Rs. 15,007, and they instituted
the present suit for the balance of Rs. 18,405 at Lelhi
through Haji Abdul Ghafur.

A preliminary objection was taken under section
83, (Civil Procedure Code, in the Court of the Distriet
Judge, Delhi, that the suit was nob maintainable, being
one by an alien enemy and an issae was struck on the
point. The objection prevailed and the District Judge
rejected the plaint under Order 7, rule 11, holding that
the suit was barred by law. The plaintiff firm appealed
to the High Court against the decision of the Distriet
Judge.

Dr. Muhammad Igbal (for the appellant)—I vely
mainly on a recent ruling ot the Ilouse of Lords,
Rodrigues v. Speyer Brothers (1). (4) Assuming that
gsome of the plaintiffs are alien encmies the partnership is
épso facto dissolved under section 83 af the outhreak of the
war. (B) The principle that an alien enemy cannoi scek
the assistance of British Courts does not apply to a case
of partnership. (C) The rule about alien enemies is
directed against alien enemies and not against British
subjects. The present suit is brought in the name of
the firm and the alien enemy members of the firm are
jolned as co-plaintiffs in the interesis of the firm, They
could have heen made defendants and in that case the
suit would proceed, since the general rule does not apply
to a case ‘where the alien enemy is a defendant. There
are direct decisions to the effeet that the rule has no

(1) (1919) Ap, C. 59,
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application where the outbreak of; war results in the
dissolution of the partnership and the name of the alien
enemy ex-partner might be used as a co-plaintiff for the
purpose of getting in assets. The various rulings on
the point historically considered lead to this conclusion
that the rule is not inflexible and is subject to change.
(D) The case before the Houso of Lords which I cite in
support of my contention is similar to the present case,
the debt in the present case as in the case before the House
of Lords had accrued long before the war. 'The amount
of the alien enemy’s shares in the debt sued for is not
known in the present case, and therefore it cannot be said
as to how much of the debt would go to him. ZEven if it
were known it would not affect the situation. Moreover
there are legal ways to stop the passage of the money to
the alien enemy. Nor does the fact that in the case
before the House of Lords five of the members of the firm
~vere British subjects and one was an alien enemy, a
position reverse to that of the present, affect the matter.

Counsel next contended that nationality was also a
determining factor to ascertain whether a person was an
alien enemy or not, wvide The Textile Manufacturing
Co. Ltd. v. Solomon Brothers (1), British Nationality
Status of Alien Act (1914), Current Statutes by
Somnath Sastri section 27, Halsbury’s Laws of England,
volume I, page 302, section 662. 'What is the meaning
of residence is clear from Misri v. Muhammad Khan (2),
Gunde Mall v. Mulla Mull (3), Mubarik Shah v.
Mussammat  Waseh-ul-Nissa (4), Fabima Begam v.
Sakina  Begam (5), Weber, Exparte (6), Winans v.
Attorney General (7). A surviving partner can recover,
see Mulk Raj v. George Knight (8).

- Their Lordships called uwpon Mr. Moti Sagar to
reply only as regards the point whether the suit is
maintainable or not, assuming some of the plaintiffs to
be alien enemies.

Mr. Moti Sagar (for respondents)—The case cited
by the other side Rodriguez v. Speyer Brothers (9) is
distinguishable from the present case: (a) because the
“{1) (1915) 18 Bom. L.R.105(112,116),  (5) (1875) L. L, R. 1 AlL. 5L (3).

(s§ 88 P. R. 1887 () (1916) Ap: C. Vo, T, 421 (424),

(8) 17 . R. 1871, () (1904) Ap. C. 287 (286),
{4) 58 P. L. R. 1902, (8) 10 P. R. 1906. -
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majority of the plaintiffs in the present case are
alien enemies while in the case cited the majority of
the plaintiffs were British subjects, (b) the plaintiffs
who did not bear the eneray character were given power
by the deed of partnership to institute legal proceedings
independently of the partners, (¢} the interest of the
enemy partner was almost infinitesimal.

It is immaterial that the alien enemy is suing
jointly with others (McConnell v. Hector) (1), or that
the ultimate result may not be actually to put money into
his pocket, Branden v. Nisbef (2), and the disability
extends to every action by or in favour of the alien
enemy, Brision v. Tomes (3). The guestiog iz not one
of public policy but of personal disabiiity. An action by
7 firm some menbers of which are alien enemies is' not
wmaintainable, Candiles and Sons v. Victor and Com-
pany (+), Actien Gesellchaft fiir Anilin-fabrikation and
Mersey Chemical Works v. Lewinstein (5).

Miscellaneous first appeal from the order of
C. L. Dundas, Esquire, District Judge, Delhi, dated
the 19th January 1916, rejecting the plaint.

The judgment of the Court was delivered hy—

Smapi Lai, J.—The action, which has led to this
appeal, was brought by the firm of Haji Ali Jan against
the defendant Abdul Shakur Khan, for the recovery of a
sum of money due to the firm. The allegations in the
plaint are that the predecessor of Abdul Shakur Khan
had asked the firm to get his seras at 3 ecca repaired,
and that the plaintiffs carried out the repairs and spent
‘thereupon a large sum® of money much in excess of
the amount deposited with the vplaintiffs for the
purpose. The action is aceordingly for the halance of
the mouey due to the plaintiffs.

Jt is common ground that the plaintiff firm
-consists of six persons, one of whom lives at Delhi and
carries on the business of the firm Haji AL Jan,
while the remaining five members reside at Mecea
where the partners have got another firm called

(1) (1802) B R, R, 724, {8y (1784) 6T, R. 36,
(2) (1794} 3 R, B, 109, ‘ {4) (1916) 38 T. L. R, 20,

’ (5) (1805) 31 T, L. B, 2235, :
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¢ Abdul Sattar-Ahdul Jabbar” Now the city of
Mecea is situate in the Turkish Vilayat of the Hedjaz,
and a state of war was proclaimed in November 1914
between His Britannic Majesty and the Sultan of
Turkey. The action, though relating to a transaction
entered into and probably carried out before the
declaration of the war, was hrought during the war;
and the crucial guestion for determination is whether
such an action can be maintained in the Courts of
British India.

Section 83, sub-section (2), Civil Procedure Code,
makes it perfectly clear that an alien enemy residing
in a foreign country cannot maintain a suit in any
of such Courts. It is, however, contended that as the
five partners residing in the hostile country are
British subjects, they cannot be treated as alien enemies
within the meaning of the aforesaid provision of the
law. This contention is, in our opinion, wholly erro-
neous. Itistrne that the phrase “alien enemy’ in
its natural significance has reference to mnationality,

-and indieates a subject of a State which is at war with

the United Kingdom of Great Britain and Ireland and
would not include a British subject or a neutral
subject. But this is not the meaning of the expression
when used in reference to Civil rights and liabilities,
For this purpose the place of residence, or the place
where the business is carried on, and not the nationality
is the determining factor; and even a British subject
will be treated as an alien enemy, if he voluntarily
resides or carries on business in a hostile country. In
other words, an enemy "means a person, of whatever
nationality, residing or carrying on business in the enemy
country. The residence must of course be a voluntary
one, because it is clear thabt an involuntary residence,
e.g., that of a prisoner of war ¢r an internee, does nof
debar him, if otherwise qualified, from invoking the
assistance of the British Courts. '

That nationality is mot the' test for determining
the status of a person for the purpose of OCivil rights
and liabilities is clear from the explanation appended
to section 83, Civil Procedure Code, and the doctrine
has been repeatedly affirmed in a series of judgments
by the English Courts, It was enunciated during the
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Napoleonic wars in the case of M¢Connell v. Hector (1), 220
when two of the Judges laid down that a British ——
subject resident and carrying on trade in an enemy's Him Au Jax
country is an alien enemy and is consequently incapable &Bnmﬁfum
of suing in an English Court. The reason of the rule "

is  that the fruits of the action may mnot be remitted o

to a hostile country and so furnish resources against

this country. For that purpose the case of an

Englishman residing abroad does not differ from any

other person.”

There can, therefore, be no doubt that even if the
five partners residing at Mecca are DBritish subjects, a
matter upon which no definite opinion can in the
absence of evidence be pronounced, they must still be
regarded as alien enemies, because they are residing in &
hostile country. Their residence alone would be
sufficient to bring them within the category of alien
enemies, As pointed out by Lord Alvanley, C.J. in
MeConunell ~v. Heetor (1), * most certainly every
natural born sabject of England has a right to the
King's protection so long as he entitles himself to it
by his conduet, but of se live in an enemy’s counéry
he forfeits that right.”

This rule has since been affirmed in several cases
vide, inter ali, Porter v. Freudenlerg (2).

What residence in an enemy country will suffice
to make a man an alien enemy is a question of degree.
It is clear that the residence contemplated by the rule
need not amount to what is called domicile, namely,
permanent residence sixe antio reverfendi. A much
less permanent residence is sufficient to constitute &
man an alien enemy, provided that it is not of a tem-
porary character. The correct proposition appearsto
be that if a person resides in a hostile country for a
substantial period of time, he acquires the disability
-attaching to an enemy during that period, vide Porfer
v. Freudenberg (2) and Daimler Company, Limited v.
Continental Tyre and Rubber Company Limited (3)
unless such residence is with the consent of the Crown.

(1) (1802) 6 R, R, 724, , (@) (1915) 1 E. B. 857.

(3) (1918) 2 Ap, C. 898,
¥l
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The residence, must, however, be of a voluntary charaec-
ter, for example a prisoner of war kept in the enemy
country cannot be regarded asan alien enemy. ‘

A person may not be residentin an enemy country,
and yet he may acquire an enemy status if he carries
on business in that country. As observed by Lord
Lindley in Janson v. Driefontein Consolidaied Mines
(1) “ When considering questions arising with an
alien enemy, it is not the nationality of a -person,.
but his place of business during war that is imvortant..
Az Tigusnman carrying or. business in an enemy’s.
country is treated as an alien enemy in considering the.
validity or invalidity of his commercial contracts .”

There can be litt'e doubt that of the six members
of the plaintiff flrm five not only reside in a hostile:
country but also carry on business there, and they
must, therefore, be treated as alien enemies, but the
sixth is not an enewy. What then is the effect of this.
‘constitution of the firm upon the suit brought by it ?

Now, it is heyond dispute that a partnership firm
is nct a juristic person like a limited Company, and
has no. existence in law apart from the members
composing it. A firm is only a short expression for
denoting the several persons who are members thereof.
‘We must, therefore, take it that the present suit is-
brought by six persons, of whom one is a friend and
five are enemies. Now, a series of cases decided by
the English Courts beginning with the case of M ¢Cunnell
v. Hector (2) have laid down the rule that if one of
the partners in the flrm is an alien enemy as defined
above, neither he nor his partner, who does not bear-
an enemy character, can rccover money c¢wing to the
firm in the Englisn Ccurts. A discordant note, how-
ever, appears to have been stiuck 1na recent judgment
of the House of Lords in Rodriguez v. Speyer Brothers-
(8), and it is necessary to examine this case carefully
in order to see what it did decide. 'The firm: dealt.
with in that case carried on a banking business in
London until the outbreak of war with Germany:
and consisted of six persons, only one of whom was:
an enemy having an interest to the extent of jith.

(1) (1902) Ap. C. 5US. (2) (1802) 6 R, B, 724,
(3) (1819) Ap. C. 59,
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The partnership was ipso facte dissolved by reason of
one partner having become an alien enemy, and in
order to get in the assets aud wind up the affairs
of the firm an action was brought m 1016 by the
firm for the recovery of a debt allewed to have acerued
due before the commencement of the war. The ques-
tion arose whether the action was maintainable. Of
the five Law Lords, who decided the case, two were
of the opinion that, as one of the plaintiffs was person-

ally disqualified from seeking the aid of the British’

Courts, the suit could not be maintained. On the other
bhand, the remaining three members of the Bench,
while recognizing the validity of the rule roterred
to above, consiatioa Shai tho vult Az 4ol a weudnite
and inflexible one and should nut be applied to
cases where its application would be wmi:chievous and
contravene the principles of public policy which alone
gave rise to the rule. They poiuted vut that the special
circumstances of the case showed that the action was
really for the benefit of the partners who were not
gnemies, and the enemy alien could not during the
war reap any benefit from the action. It was aceord-
ingly held that to prevent an alien enemy, in these
circumstanees, frecm being ‘a party to an action
as plaintiff would do much more harm to British
subjects or to friendly ncutrals than to the enemy ; and
this was a consideration most material to be taken into
account in determining whether a case falls within the
true scope and extent of the ruwle. Tn view of these
special ecircumstances the majority of the House of
Lords allowed the case to proceed.

It 1s to be chserved that in the cases of McConnell
v. Hector (1) and Candilis and Sons v. Viclor and
Co. (2), the majority of the firm consisted of alien
enemies, and in both the cases it was decided that the
~action brought by the firm could not be maintained.
No dissent was expressed by the majority of the House
of Lords from the rule 1aid down in these cases which
were distinguished on  the ground of the special
circumstances in Rodriguez v. Speyer DBrothers (5).
In view of the constitution cf the firm, with which

(1) (1802) 6 R. B. 724, (2) (1916)323 7. L. R 2.
(8) (1818, ap. C. 7%,
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we are dealing, there can be no manner of doubt that
even the ground upon which the majority of the House
of Lords took that particular case out of the purview
of the rule, has no application to the case before us.

We are accordingly of opinion that the District
Judge was right in non-suiting the plaintiffs. The
appeal, therefore, fails and is dismissed with costs.

4.N. C. Appeal dismissed.

APPEAL FROM ORIGINAL CGIVIL.

Before My, Justice Broadway and Mr. Justice Bevan«Petman, -

GHULAM MUHAMMAD, &o. {Plaintiffs) Appellants,
versus

Mussammat GAUHAR BIBI, &c. ( Defendants)
Respondents.
Civil Appeal No. 86 of |914.
Custom  (Succession)\—daughter or near collaterals —Sipras of
Miana Hozara, Tahsil Bhera, District Shahpur—entries wn Wagib-ul-

arz and Riwaj-i-am—uvalue of —whether applicable to both self-acquired
and ancestral property,

Mussammat G. B., the widow of plaintiff's uncle
G. R., on 19tk April 1918, made a gift of her husband’s
landed property in ¥ villages in Tahsil Bhera, in favour
of ‘her daughter and her deceased daughter’s son.  The
plaintiffs sue for a declaration that the gift shall not
affect their reversiomary right after the death or re-
marriage of the widow. It was found by the High
Court on appeal that some of the property was ancestral,
and some was not. The entries in the Wajrb-wi-arz
of the villages concerned and in the Riwaj-1-am were
against married daughters succeeding as heirs to their
father’s property. ,

Held, that the porticns of a Wajib-ul-arz which refer to
custom are not provisions intended to enure for the duration of -
the Settlement only, but are statements that a certain custom
exists,

Rahimar v. Bala (1) and Masta v. Pohlo (2), followed.

Algo that there is 2 certain presumption as to the correctness
of such entries. ' :

{1) 8 P. R. 1892, (2) B2 P. B 1896,



