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In my opinion in this case there was no unlawful 
possession until a formal demand for the return was 
made, and the appellant refused to return it. That 
being so, the suit is not barred by limitation.

B rown, J.— I concur.
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A PPELLA TE CRIM INAL.

Before M r. JitsHcc Lcii.ta.igne.

NGA PO THAIK KING-EM PEROR
AND

NGA PO E KING-EM PEROR.*

P en a l Code {X L V  of 1860), scclion 307— M ulualiiiflictioti, in  the ahscnce of eyc- 
witiiesses, oj in ju ry  in a figh I— Plea of s e lf defence or prot'ocation— Evidence  
A c t(lo fl% 7 2 ) ,s c c iio n  105— Conviction tinder scction 526, In d ia n  P en al 
Code, the at>j>ropriate one.

The tw o  appellants in the course of a fifflit inflicted on each  other injuries 
so serious th at their dying depositions had to be taken in both cases. There was 
no eye-w itness to the occurrence ; and the evidence in each trial consisted Of 
that of the com plainant, the corroborative evidence of the wounds on the  
com plainant and the admission of the accused that he w as him self wounded in 
the occurrence. In separate trials, each w'as convicted of an offence under  
section 307 of the Indian Penal Code.

H eld, that as either of the appellants would be entitled, in the event of the 
other dying of the wounds, to the benefit of a reasonable doubt and to plead' 
that the case cam e within Exception 4 to section 300  of the P en al Code, neither 
appellant could be legally convicted under section 307 of the Penal Code.

H eld, also, that under section 105  of the Indian Eviden ce Act, the burden of 
proof of self-de ence or provocation being in each  instance on the accused, 
neither ap p ellan t could under the circum stances claim  these defences and th at 
section 326 of the Penal Code was the proper section for the conviction of each  
of the appellants.

L entaigne, J.— It is clear that the above appellant, 
Nga Po Thaik, and Nga Po E had a fight with each 
other on the night of the 28th October, 1923, at
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some time about ten or eleven p.m., and that one 
used a da, and the other used either a pointed knife, 
or some weapon of that description, but there were 
no other witnesses to the occurrence, and each 
appellant has been convicted on the evidence of his 
opponent, and the corroborative evidence of the 
wounds caused to the opponent, and the admissions 
of the appellant that he was himself wounded in the 
occurrence. Nga Po Thaik received about seven or 
eight wounds, and Nga Po E received at least five 
wounds, and each would have died if he had not 
received early medical attendance. In each case, the 
the condition of the wounded man was so bad that 
his dying deposition was taken. They were s 
tried by a Magistrate, who got into difficulties in 
attempting the impossibL task of deciding wliich was 
the aggressor ; but his orders of discharge were set 
aside by the Sessions Judge, and the appellants were 
then tried in two separate trials, each on the charge 
that he had committed the effence of attempt at 
murder under section 307, Indian Penal Code, in 
trying to kill the other. In each trial, the accused 
was convicted of that offence under section 307̂  
Indian Penal Code, and each was sentenced to a 
term of five years' rigorous imprisonment Each 
appellant now appeals against the conviction and 
sentence passed against him in his trial.

The first question for determination is whether 
either can be convicted of the ofience under section 
307, Indian Penal Code. In my opinion, the 
conviction for an offence under that section was not 
permissible in either case. That section provides for 
the punishment of an offender who—“ does any act 
with such intention or knowledge, and under such 
circumstances that if he, by that act, caused deaths 
he would be guilty of murder. ” Now if either of ’
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the appellants had died in consequence of his wounds, 
it would not have been permissible to convict the 
other of murder on the facts as established, because 
he would be entitled to the benefit of a reasonable 
doubt and to plead that the case came within 
Exception 4 to section 300, and that the offence had 
been committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advantage 
or acted in a cruel or unusual manner. That being 
so, it is clear that neither appellant can be legally- 
convicted under section 307, Indian Penal Code, 
having regard to the duty of the Court to accord to 
each the benefit of a reasonable doubt.

It is also clear that neither appellant can 
establish the defence that, what he did, was done 
in the exercise of the right of private defence, 
because, under section 105 of the Indian Evidence 
Act, 1872, the burden of proof would lie on the 
accused in each case to prove the necessary facts 
for such defence, and it is obvious that neither 
accused can prove the necessary facts for such defence 
in his case.

The same difficulties arise as regards the defence that, 
what each appellant did, was due to the fact that he 
had been deprived of the power of self-control by 
grave and sudden provocation. The burden of proof 
would lie on each appellant to establish this defence 
under section 105 of the Indian Evidence Act, 1872. 
It is, however, probable that one of the combatants 
would be entitled to raise such defence, though even 
that cannot be certain. Assuming, however, that one 
appellant could establish such defence, his case would 
come within the provisions of section 335 of the 
Indian Penal Code, which prescribes the penalty for 
voluntarily causing grievous hurt on grave and sudden
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provocation. The term of rigorous imprisonment 
permissible under that section would be four years.

There can be no question that each appellant caused 
grievous hurt to the other by means of a dangerous 
weapon, such as a da or dagger, and I think that I 
am bound to convict each appellant under section 
326 of the Indian Penal Code. In the case now 
before me, each appellant has already received a 
severe punishment in the shape of the wounds which 
he received from the other ; but, nevertheless, it 
is necessary to teach men that they cannot light in 
such a manner and escape imprisonment. Taking 
all the facts into consideration, I think that a sentence 
to a term of two and a half years' rigorous imprisonment 
would meet the ends of justice in each case.
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Lim itation Act (IX  o /1 9 0 8 ), Articlc. 13^— Sub-m origagce h i ■possession— Articlc  
148, the appropriate a rticle — Rig'ht o f siih-inortgagce to rem ain in  possession 
till the sub-m ortgage is red eem ed .

H eld , th at as against sub-m ortgagees as such, the proper article of the  
Lim itation Act to apply w as A rticle 148 and not A rticle 134.

H eld, also, that a  sub-m ortgagee in possession w as entitled to retain possession 
until his sub-m ortgage had been itself redeem ed and that a  payment to the  
m ortgagee, with notice of the sub-m ortgage, could not affect the sub-m ortgagee, 

D rigpal Singh  v. Kallii, 37 All,, 660 ; N ga Kyc v. Nga Po M in, 2 U .B .R ., 
(1904-06), Sub-m ortgage, 1; T a iram ay a  v. Shibclizahcb, 44  Bom ., 614— followed.

N a ra in  D as v. Kazi A b d u r  R ahim , 24 CA V .N ., 6Q0 ; S e d i  Kiitti v .K u n h i  
P ath u m m a , 40 M ad., distinguished.

Lutter-^iov the Appellants.
Sanyal and S. Mukerjee—'for the Respondents.

*  Civil F irs t Appeal No. 84  of 1923 (at Mandalay) against the judgment and 
d ecree of the D istrict Court of Kyauksfe passed in its Civil Suit No. 23 of 1923.


