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Before Mr. Justice Abdul Eaoof,

^  NABI -B A K m K — PeUiioner,
July %%, versus

T h e  G^O'Wli^-~-Be$'pondent.
C rim in a l R ev is io n  No. 3 7 2  o f  19J9.

GHminal Procediire Gode, Act V  of 1898, section 437— order for 
further ingwiry after discharge without notice to the accused—wJieri> 
further inquiry should not he ordered.

Held, that an order for f arther inquiry after discharge should 
not be passed without notice to the acciisedj the order being one 
which is preiudieial to him.

DuUa V.  Empress (1), referred to. •
Eeld also, that further inquiry should not be ordered unless 

the order of discharge was manifestly perverse or foolish or was- 
based upon a record of evidence which was obvibusl^ incomplete, ,

Em.pefof V, K im  (2) per Kensington > J .j  referred fco,

B evkion from the order 0 .  F : I ^
D istrict M aguifate, Sialk&ti dated the 13th Decern-

: E harak  SiFG-Hj fo rP e f f i

: Abdtjl B a^ t'liis case tlie petition was-
■ eBaxgei ■ uiider ^section . 406, In d ian  P en a l Code, and.
■ recoxded by Pandit Sham'bliii-
Hath, Magistrate, 2nd Olass^ on the 7th September
1918. The District Magistratej Mr. C. E, Usborne, by 
an order, dated the 13th Becembex ISIS^ set aside the 
order :oi : discharge and ordered a fresh trial by; the - 

: Magistrate of the llaqa. The petitioner has come up on. 
rerision to this Gour1].

The first ground urged on beh alf o f th e  petitioner:
: is that the order of the M agistrate is irregnlar as i t  has- 

been passed behind th e  petitioner’s back  w ith o u t a n y

(1) 3 p. B7(&yi9Wr~̂  (2) 10 ,



notice being given to Mm. l a  my opinion tliere is 19i9 
force in this ground. I t  lias always been, held by this _
Court and other High Courts that a Courfc sliould not Bashss 
pass an order prejudicial to a person Trithoufc giying The Cbowh. 
Mm an opportunity of meeting the case against him.
I t  was held in th& cme o f D nlla and others. Yersus 
The : ess (1) that before an order for further
enquiry is passed to the prejudice of an accused person 
i t  is proper that he should he called upon to show cause 
why suoh order should not be -passed. This is a very 
salutary rule of practice which has been acted upon in 
almost all the High CouTts  ̂ and though it is not 
specifically laid down in  the law that a notice must 
necessarily go under these circumstances, it has always 
been held to be a proper course to adopt. Especially 
in a case where on the face of the order of discharge it 
does not appear that the order is perfunctory or foolish 
a superior court o i^ht not to set aside an order passed 
by a competent Court. If  any authority is necessary 
for this proposition it is to be found in a Full Beach 
c a s e in which Mr. Justice 
Kensington is reported to have observed at page 34 that 
no invariable rule can be laid down, but speaking 
generally further enquiry after discharge is improper 
unless the order of discharge-was manifestly perverse 
or foolish or was based upon a record of evidence which 
was obviously incomplete. None of these circum-- 
stances are to be found in the present case. In  this case 
i t  appears from the Judgment that the learned Magis­
trate has thoroughly examined the evidence given in the 
case and has also taken into considemtion the record of 
the  execution proceedings. Eeadiag the judgment of 
the learned Magistrate, which in my opinion is a careful 
and 'exhaustive Judgnientj I  -think the order uader 
revision: was^1ukcalled;fo^r^/'^:

I'or the^: xeasons;.:ah-ove- s e t . for^ set aside the 
order directing fresh trialv : fte¥ision allowed, ;

Hemsion aooe t̂eS*
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