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Civil P rocedure Code, O rd er  41, RtiU's 20 a n d  23— Person jo ined by Court u n d er  
R ulelO  m ust he ’person interested in the appeal— Suit dism issed as against 
several defendants— A ppeal against only some of them— Res Judicata^ 
id iere  the respondents derive their title through the defeiidauix not appealed  
against.

W h ere in ;in action against several deiendanls, the trial Court dismissed the  
plaintiff’s suit and the phiintiff preferred an appeal against some of the defendants 
but omitted to join in the appeal the defendants from  whom the defendants 
joined derived their t i t l e , t h e  title of th e defendants joined being derived 
through the defendants om itted, couid not be attacked in the appeal.

//e ld , fu rth e r ,  that under such circum stances, the Court cannot join the 
defendants left out by the appellant, as they w ere not parties interested in the 
result of the appeal then before the Court.

H eld, fa rther., that the pow er of the Court to add parties under Order 41 ,
Rule 20, is discretionary and that the Court will not exercise the same in favour 
of an appellant w ho has failed to  be vigilant.

Andook Cliand P a rra ck  v. Sarat C h u n d er  M nlicrjec, 38 Gal., 913 ; Girish 
C hander L a h ir i  v. Sasi Sckharesic'ar Roy, 33  G a l, 329 ; Sttbraiuavian Cheily v. 
V eerabadran  Chetty, 31 Mad., ^^2— distinguished.

Clark—for the Appellants.
Das with Jeejeehhoy, Foucar and Kyaw Myint—for 

the Respondents.

Y oung and B a g uley , JJ.—This judgment covers 
Civil First Appeals Nos. 242 and 243 of 1922, arising 
out of Civil Regular Nos. 18 and 19 of 1921, of the 
District Court, Pegu, both of which cases were disposed 
of in one judgment.

242
*  Civil F irst Appeal No. of 1922 against the d ecree of the District Court 

18
oi Pegu in Civil Regular No* ^  of 1924.
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The litigation started with the winding up of a 
firm known as K.P., which used to carry on business 
in Rangoon, Pegu and other places. It seems to have 
got into financial difficulties about the year 1908, at 
which time all its properties were placed in the hands 
of a trustee, or manager. His exact position it is 
unnecessary to determine in this case. His business 
was to endeavour to liquidate so much of the firm’s 
property as was necessary to pay off its debts, and, 
shortly, to try and save as much as possible out of 
the wreckage. His efforts were unsuccessful, and he 
gave up the position in 1912. In 1917, the K.P. joint 
family was adjudged insolvent by the District Court of 
Ramnad.

In the course of the tenure of his office by the 
trustee, a sale deed was entered into, which purported 
to transfer a large amount of land, the property of the 
K P. joint family, to one Bansilal Abirchand. Bansilal 
Abirchand sold some of this land to the E.N.M.K. 
firm and some to the M .RS.P. firm. The 
E-N.M.K firm subsequently sold the land to other 
persons.

After the K.P. joint family had been adjudged 
insolvent, the firm of V.P.R.V,, which was one of the 
creditors, moved the Official Receiver of the District 
Court, Ramnad, to put up to auction the interest of 
the K.P. joint family in the lands which were purported 
to be sold to Bansilal Abirchand. They were duly put 
up to auction, and the interest of the K.P. joint 
family was bought in by the V.P.R.V. firm. It is 
claimed that the sale in favour of Bansilal Abirchand was 
invalid ; so in Civil Regular Suit No. IS of 1921, the 
plaintiff-appellant—the V.P.R.V- firm—sued Bansilal 
Abirchand, the E.N.M.K. firm and its various sub
purchasers for the return of the land sold to thsm by 
the E.N.M.K. firm.
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In Civil Regular Suit No. 19 of 1921, the same 
firm sued Bansilal Abirchand and the M.R.S P. Chetty 
firm for the return of the land sold to the latter
firm

Both suits were dismissed by District Court, Pegu, 
and the plaintiff-appellant has filed these two appeals.

In Appeal No. 242 of 1922, he joins as respondents 
all the original defendants in Civil Regular Sait No. 
18 of 1921, or their legal representatives, except the
E.N.M.K. firm and Bansilal Abirchand.

In Appeal No. 243 of 1922, he makes only the 
M.R.S.P. Chetty firm the respondent.

As we have said, the plaintiff attacked the original 
sale of the land to Bansilal Abirchand, which purported 
to transfer to him many pieces of land—the property 
of the K .P. joint family. The lower Court dismissed 
both suits, holding that the sale of the land to Bansilal 
Abirchand was perfectly valid. This, of course, left 
no interest in the land with the K.P.. joint amily, 
and, therefore, the plaintiff-appellant, in buying the 
interest of the K .P. joint family at the time of the 
sale, bought nothing at all.

When the present appeals were argued, it was 
pointed out that the foundation of the title of all 
the defendants was the sale deed from the K.P. 
joint family, to Bansilal Abirchand. It was pointed 
out that the decrees of the lower Courts declared 
this sale to be perfectly valid as between the 
plaintiff, Bansilal Abirchand and the E.N.M.K. firm. 
This fi.nding had been left unappealed against by the 
omission of Bansilal Abirchand from the appeals ; 
and it was contended that this made the point res 
judicata  as between the plaintiff and Bansilal 
Abrchand. Hence it would also be res judicata as 
between the plaintiff and the sub-purchasers from 
Bansilal Abirchand.
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The point appears to be indisputable, and the 
question then arose as to whether Bansilal Abirchand 
and the E.N-M.K. firm could be added as respondents 
in the present appeals.

The decrees appealed against are dated July 29th  ̂
1922 ; so, it is perfectely clear that, ordinarily 
speaking, limitation has set in to prevent the plaintiff 
from filing any further appeals with regard to them 
but it is contended that these parties can be joined 
under Order XLI, Rule 20, or Order XLI, Rule 33, 
regardless of limitation. A person added under 
Order XLT, Rule 20, must be a person who is 
interested in the result of the appeal In the case 
of Siibranianian Chetty v. Veerabadran Chetty (1), it 
has been held that, where a defendant has been 
exonerated by the decree of a lower appellate Court 
and there is no appeal against that part of the decree  ̂
he cannot be added as a party to an appeal filed 
against other defendants, because he cannot be said 
to be interested in the result of the appeal. In the 
body of the ruling, the learned Judges quote with 
approval the following dictum : — We do not think 
that section 559 of the Code (Order XLI, Rule 20),. 
“ empowers an appellate Court virtually to make an 
appeal for an appellant who has refrained from 
availing himself of his privileges under the . law, by 
introducing for him other respondents than those 
he has included in his petition of appeal.”

Many cases have been cited before us into which 
we need not go in detail ; but we may say that, 
with two exceptions, they are all cases similar to the 
illustration given in Order XLI, Rule 33, which runs 
as follows :—

“ A claims a sum of money as due to him from 
X or Y, and in a suit against both obtains a decree

(1) (1908), 31 Mad., 442,
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against X. X appeals and A and Y  are respondents. 
The appellate Court decides in favour of X. It has 
power to pass a decree against Y .”

In all the cases which have been placed before 
us, except two, the party added is in the position of 
Y, in the illustration. In one of these two cases 
Anilook Chand Parrack v. Sarat Chimder Miikerjee
(2), the appellant had made an application against 
two parties and had it rejected. He filed an appeal 
against one party only, and the Court allowed the 
second respondent to be added as respondent in the 
appeal. This, however, is a very special case, and 
the judgment shows that the appellant had endea
voured to make both respondents respondents in the 
appeal also, but had been defeated by the Court's 
officers who had failed to issue the necessary process.

The other case is that of Girish Chander Lahiri v. 
Sasi Sekhareswar Roy (3). This is also a somewhat 
special case. The appellant had been proceeding 
against his principal opponent in many Courts up to 
the Privy Council and back again, and, in the course 
of one application, he had, it would appear, omitted 
to join some minor parties. He was allowed to add 
them in the appeal.

In the present case, however, we are of opinion 
that the dictum in Subramanian Chetty v. Veerabadran 
Chetty (1), should be followed. The adding of parties 
is discretionary, and we see no particular reason why 
we should exercise our discretion in favour of the 
appellant, who never asked for our assistance in this 
matter until he was replying to the arguments of the 
respondents' counsel. For some reason or other he 
failed to appeal against the decree which, as between 
him and Bansilal Abirchand, declared that the sale
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<2) (1911) 38 Cal., 913. i s )  (1906) 33 Cal,, 329.
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deed in favour of Bansilal Abiixhand was good. 
This finding, wiiich is now beyond direct appeal  ̂
carries with it a finding that—as between him and 
Bansilal Abirchand’s purchasers—the sale to Bansilal 
Abirchand is good.

This being the case, the two appeals must both 
fail, and they are dismissed with costs.

1924 

July 18.

A PPEL LA T E CRIMINAL.

Before ^ fr . Justice Duckworth.

H. M. BOUDVILLE
V .

KING-EMPEROR.^

B a il— G rant o f bail in  noti-bailable cases— Effect o f the A m en d m en t A ct o f
1923 {X V l l l  0/  1923) on secUon , Crim inal, P rocedure Code [V  o f im ^ ), 
where offence f  unisiiablc wiih death or irausporlalioii fo r  life—H igh Court 
%t)iU not dep a rt p o m  the genera l rule unless u n d e r  exceptional circiimstanccs. 

H eld, that the Amendinent Act of 1923 tends to limit ra th er than to enlarge  
the power of M agistrates in granting bail in non>bailable cases, w here the 
offence is punishable with death or transportation for life.

H eld, fu rth er, that although a High Court is not limited within the bounds 
of section 497 of the Code of Criminal Procedure but has absolute discretion in 
the matter, it must nevertheless follow the general law as a  rule and not depar^ 
from it except under very special circum stances.

G. IF . H enderson  v. K ing-E m pero r, 6 L .B .R ., 1 72—folloiocd.

Aiyangaj'—for the Applicant.
Lutier— or the Croŵ n.

D u c k w o r t h , J .— This is an r plication for bail, 
pending his trial before the Sessions Court, Mandalay, 
on three charges under section 409, Indian Penal 
Code, by the applicant, H. M. Boudville.

He is an Anglo-Indian, aged 53.

• Criminal Miscellaneous Application No. 15 of 1924 of the High Court 
(sitting at Mandalay).


