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APPELLATE CIVIL.

Before Mr. Tustice Young and My, Justice Carr.

MAUNG PAVW THIT anp Ttwo
]

MA E YIN.*

Buddiist Lawe=liheritance—Property  dulierited by mothcr during  second
coverture—Division bofweon second Tusbaind, issiuc of firsd marviage and
issiee of e sceond maryfage.

Held, that the rulc of division, belween the second hushand, the issuc of the
Grst marriage, and the issue of the second marriage, in the property inherited
by the macher during her second coverlure is thit the husband obiains oue hall
and the issue of the Orst marriage dthe other half,
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Eii, 3 UB.R., 272 3 Ma Lav v, Tun Shawe, 10 LB.R, 10 ; Manng Gale v, Maung
Bya, 4+ LB.R, 189 Mi Clran Mya vo Mi Ngwe Yonu, 2 UB.R., 74 Tun Gyaw v.
¥Ma Ba Lo, U.B-R. (1897-01), 11, 66— rofeired fo.

May Oung's Leading Cases on Bu:ddlhist Law—referied fo.

A. B. Banerji —for the Appellants.
Ba Shin —for the Respondent.

Carr, [.—The facts relevant to this appeal are as
follows. Ma Nu first married Maung Ne and had by
him a son, San Htein. Maung Ne died and Ma Nu then
married the first defendant, Paw Thit. By him she
had a daughter, Ma The, the third defendant. Next
Ma Nu died and Paw Thit married the second
defendant. _

During her coverture with defendant Paw Thit,
Ma Nu inherited certain property from her father, U
Shwe Gya.

The only question now to be decided is—To
what share in the property so inherited from U
Shwe Gya is San Htein entitled ?

San Htein has died since the death of his
mother, Ma Nu and the plaintiff-respondent is his

® Special Civil Second Appeal No, 470 of 1923 against the decree of the
District Court of Insein in Civil Appeal No. 56 of 1923,
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widow, but that does not affect the question for
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CARR, J-

The case is one for which I can find no rule
whatever in the Dhammalhats. Had there been no
child bv the second marriage it is clear that the
inherited property in guestion would be shared
equally by San Htein, the son of the first marriage,
and Paw Thit, the second husband. This was the
rule adopted in Tun Gyaw v. Ma Ba Lo (1), and as May
Oung remarks (2), it has never been departed from.

It is also clear that if both the parent and the
step-parent are dead and there are children by both
marriages the property in question would Dbe shared
equally between the children of the two marriages—
whether per stirpes or per cepita does not now
matter—Maung Gale v. Maung Bya (3).

The question is whether the fact that both a
child by the second marriage and the step-parent are
living makes any difference to the mode of division.
May Oung (4} suggests that 1t is probable that the
surviving parent would taks one half and that the other
half would be dwvided egually between the children of
the two marriages. On  this basis San Hiein's share
would be one-quarter and not one half, and that 1s.
the contention put forward for the appellants in this
case. DBut May Oung cites no authority for the pro-
position and puats it forward merely as a probable
st g(silf"n.

Do the case of Mi Chan Mya v. Mi Ngwe Yon (5),
the quesiion wus of the division of the leffelpwa of the
first marriage between the children of that marriage
on the one side and the sccond wife and her

children by the deceascd on other side. It was held
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“that the division was the same as if there had been
no children by the second marriage, and that * the
children of the sccond marriage get nothing because
their mother is still living and on her death they
get her share.”

This was expressly dissented from in Ma Ein
Hlaing v. Ma Shwe Kin (6), which followed #u Lay
v. Tun Shwe (7).

But a bench of this Court has very rccently, in
Ma E Hmyin v. Manung Ba Maung (8), dissented
from these two last quoted decisions, and approved
that in i Chan Mya’s case.

The question that arose in this case was not as
to the division of the estale, but whether the children
of the second marriage are heirs of their father while
their mother is alive. It was held that they were
not, and that one of them was not entitled to claim
share during the lifetime of the mother

This decision 1s o logical application of that in
Ma Sein Ton v. Ma Son (9), which laid down the
general rule, stated on page 125 of the report (of Ha
E Hmyin v, Maung Ba #Maung) that the surviving
spouse is the sole heir of the deceased husband or
wite to the exclusion of their children, V\Mpt the orasa.

Aoplaing this rals Paw Thit would exclude Ma
m inheriinace and  therelore her existence
could unt logically affect the share tn which Paw
Thit iz entitl

ed.
Thas there sezms to be no reason for holding that
tas dicision of the District Judge that San Hiein’s
sharz is oae hall s incorrect.

Towould faersiore -:hsrm;;s this appeal with costs.

Young, J.—I concur.

(G iviE7-20 3UB.R, 272, {8) (1924 2 Ran., 123,
(7] (1984205 10 L. L R, 10. (9 (1915-16} 8, L.B.R., 50.
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