
REViSIONAL CIVIL.
Bejore Mr. Justice Scoii-Smiilt.

K I S H E F  L A L  AND OTHERS ( P l a i k t i e f s ) 
F e i i i io n e r S f

Jrm? versus

J A I  L A L  AVB OTHERS ( D b f e n - d a k t s )  Eesfondents.

Civil R evision  No. 153 of 191S-

Oivil Froceanrp Code, Act V  of 1908, seoHon 24 (I ) (a ) -«
Transfer o f a case by S en io r  Suhord ina te  Judge to the ju n io r  S u h o rd i' 
nate Judge— w hdhev  ic tra  vires— jm is d ic tio n  o f GouH to whioli the  cage 
1ms beeti transferred ominot he cJmlltnged if  not objected to at the 
proper tim.e,

Reldj that the Court of the Junior Sabovdinate Judge -is not 
subordinate to that of the Senior Subordinate Judg'e witbin the 
meaning' of section 34 of che Code of (Jivil Procedurê , and tlie 
latter caimot therefore transfer a case to the 'former under snb“ 
section (1), clause (a) of that section, notwithstanding' that the 
District Judge has delegated his powers of transfer to him.

Held, hoioever̂  that althoagh the transfer of the preseat case to 
the Coart of fche junior Subordinate Judge u ltra  m res  the 
plaiiitiffs-petifcionere h-aying submifcfced to the jurisdiction of that 
Court and raised no ohjection to the irregular way in which the 
Court had become seised Of the casBj could not now turn round and 
challenge the legality of the proceedings.

D efects of jiirisdictioii arising'from  irregularities in th e com" 
meiioemeiit of the proceedings may be waived by failure to take 
objection at the proper stage of the proceeding’s.

Pkm ii V, Attorney-General t>/ Gibraltar (1) and Gurdeo Singh v.
GhandrikaJi Sin.gh (%)̂  reiened. to,

Mevision from the orier o f Lala Khan Chand, Subordi­
nate Judge> ^7id Glass, Sissar, dated the 29th 

OGtoher 1917.

S h b o  N a r a ist  a n d  S h a m i r  Oh a n b , f o r  P e t i ­
t io n e r s .  

M i ĥ a m m a d  S h a o t , N a n a k  Oh a n d ;  a n ^  M u s s  
O h a n Dj M a h a j a n , f o r  K e s p o n d e n ts ,

(I) (18H) L. R, 5 P, C. 515. (1807^1^71^^^36001^^
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a :  L.A.L.

Scott-Sm ith , J„—-TMs is a a  application for revi^ 1>19„
sion of the order of tlie Subordinate Judge, 2nd Class, -— —
Hissar, passing a decree in plaintiS's faYOur in 
accordance with an award after rejecting defendants' 
objections. Notice issued on the second ground onlj 
in  which it is contended that the award, not having 
been made v ith in  the time allowed by the Court refer­
ring the m atter to the arbitrators^ was a nullity in law.
The case was pending in the Court of Pandit Gulal Chand, 
junior Subordinate Judge of Hissar, who, on the 25th 
April 1916, after the m atter had been referred to 
arbitration and before the award was filed, took two 
months’ privilege leave. No suceassor was appointed 
ill Ms plaooj and on the 2nd M ar 1916 the senior 
Subordinate Judge recorded an order tha.t the case 
should be kept in bis Court. The awai’d not being 
filed within the 'time originaliv fixed an. extension of 
time was granted on the following d a tes :—8th and 31st 
May, 30th June and July. On the 10th of October 
the case was re-transferred by the'senior Subordi­
nate Judge to Pandit Gulal Chand, who had previously- 
returned from leave, and on the sriiiie date in the 
presence and at the request of the parties time for 
filing the award 'was extended by tbat officer up to 
15th of November. Time was again extended to the 
18tli of December, to tlie Sth January 1917 and to the 
9th January 1917 on which latter date' the award was 
filed. Objections to the award were subsequently put 
in. andj having been, disposed of, the senior Subordinat&
Judge passed the order, of which reTision is now 
sought.

There is nothing to show that the Senior Subordi™ 
nate Judge had the power to transfer the ease to his 
own Court after the departure of , Pandit Gulal Chand 

. on leam  The distribution of civil work amongst 
subordinate courts is frequently in this Province dele- 
gated by the District Judge to the Senior Subordinate 
Judge,, and it is probable that this delegation was made 
in Hissar, for we find'that when this suit was originally 
instituted it was inade over by the Senior Subordinate 
Judge to the junior Subordinate J u d g e .T h e ' power 
to transfer oases under section • .24̂  ' Oivil Procedure 

' Code, can. also be delegated by the Bistriot Judge to
■ a  :Stibordiiiate Judge, but there iŝ  ■ no ;; evidence ■ before-
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19U). me, aaci I liave been iiaable to ascertain that tlie
Senior Subordinate Judge of Hissar was iuvestGd witli 

jiBHi-'s L at. powers imder section 24, Civil Procedure Code.
. Even if lie was tliose powers must be exercised in

acjcordance witli law. Section 2 i (1) (o) enables a
Goiirt to exercise such powers to transfer any suit
pending before it for trial or disposal to any Court 
subordinate to it. Similarly section 24 (1) (S) enables 
a Court to witliclraw any suit pending in  any Court 
subordinate to it and lo transfer tiie same for trial or 
disposal tO' the Goiirc from wlacli it was witlidrawii. 
Tlie power can only be exercised in regard to cases 
pending in a Court subordinate to tlie Court exercising 
the powei's and I  do not tbiok tliat tbe senior Subordi­
nate Judge could in any event have transferred a case 
of bis own Court to that of the jiinior Subordinate Judge 
which is not subordinate to bini within the meaning 
of the section. I t seems tlierefore that tbe order of 
tlie lOtb iaigusr re4ransferring tlie case to tlie Goiirt 
of tbe iiiijior Subordinate Jndge was t̂ fUra mres. 
Mr. Miiliammad Sbafi. 012 behalf, 01 the respondents, 
urges that if we are to consider that one of the orders of 
transfer was wrong, lye are to consider that they both 
Tvere wrong. If they i^ere both wrong, then the orders 
| 5iissed between the time when Giilal Ghand
went on leave and the time 'ftdieii  ̂he agfiin became 
seized of the case are all ultra vires, and when he ag"ain 
became seised of the case lie had full power to estead 
the time for filing the award even, tlioiigli the time 
for filing it originally fised had previously expired—sea 
seconi schednle, paragraph 8, Civil Procedure Code.

He also paints out tliat tlii*; very objeotion as to 
junsdiGtion was raised before fche Lower Ooiirfc and 
was decided by it agfiinst the present ■ petitiooerj and 
that whether it decided it rio’liEly or wroagdy it had 
jiiTisdiction to decide it, and the .mere fact that i t  
decided it wrongly is no ground for re’Fisioa by this 
eoiu’fc. There appears to bs considerable, force ■ in this 
argument ; but in my opinion Im strongest 
argument is that the parties having acquiesced in the 
jurisdiction both of the Senior Siibordiaate Judge 
during I^cinait GuM  Ghand’s absence and of 
PanMi Gulal Chand after the case was re-transferred 
■to that officer eannot now object thereto. In  this



connection he lias referred m itr  . cuia to Gurde& 1919
Singh v. Qhandrikah Singh (1). Ifc is poiiired out tliere
that 'distiBctlon lias often been drawa between elements
w hich are essential for tlie foundation or Jurisdiction
and tlie mode in wliicli siicli jurisdiction liss to be '
asf^umed and exercised. I t  h  ?aid tliat the distinction
is founded and the ease of Pisaui p . Attoruen-
General  o f  Gibral tar  (2) is referred to, wlierein their
Lordships of tlie Jndicial Committee beld “ timt, where
there is jurisdiction over the subject matter, but ■
non-compliance wdtii tlie procedure prescihed as
essentinl for the exercise oi; jnridictioii, ;he defect
might be waived.” I t  is said the smm  principle
■was,adopted in eo)-'pafie Pf{?t! (3) and May (4)
yrhich are antliorities for the proposition tlmt \f!iere
ju r isd ic t io n  over th e  sub jec t  raa t te r  exists reciairinci'
only to lie invoked in the rigiit wa.j, the party, tvIio
has invited or allowed the Court to exercise it in
a wrong way, cannot afterwards tiini round and
olialleiig'9 , the legality of the prooeedings . due to Ms-
fown d.iivitation and  • negligence*  ̂ I t  is fu.rtlier &tated
' ‘ that defects of .jijrisdiction arising* from irregiilari'
t ie s  in tlie cominericemeiit of the proceedings may.
be -waiYed by tb e  fa i lu re  to tfike ohjec tion  a t  the
proper sra«*e of the proceedings.” See the -riilirigs
q u o ted  r T '̂e top of the  page  208 of th e  same Yoliime.
K 0 W5 i r  "  ̂ ffi'esent case th e re  can be no donbt t h a t  
t h e  L ow er O oert  had  ju risd ic tion  over tt^e sii])ject; 
inatti;!’. and ihe only  objection u rged  Is t h a t  there  was 
non-couipli&nce w i th  the p rocedure  preseribed as es“ 
sentia: i'or tbe  exercise of t h e  juTisdiction, th a t
th e  cfise had  n o t , been t ra n s fe r re d  to  t l ia t  C ourt  b y  

■the B is tidcr  J i i d 2:e who was the oniY officer' antiiorised.o  <■'
to siich transfers. There is, however, the authority
referred to above , in snpport or the proposition that 
any defect of jurisdiction arising from soch an irregu­
larity ri^ay be 'waived. Now', in th.e present case \Te-. 
find that on each date on vrhicli time vras , extended 
the paities were present either in . person, or by pleader 
or by agent, and they not only ' never objected to ■ the 
jiiiisdictioii of the Courts hot joined in requesting that 
time should be extended. In  these circnmstaiiGes it

_  (207) (3) (18^4) 12: Q. B. I). 834
,: (2} (1S74J L. E. 0. 51& (4J (IS84) 12 Q. B. D, 497, .
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Iglih is quite clear that the plaintiffs submitted to the jurisclic-
—  tion of the Lower Court and raised no objection to

■■'SisEEif Lal irregular way in wMcli the Courfc had become 
J a i ' lat seized of case^ I  therefore hold that this objection 

to jurisdiction cannot be listened to now. The time 
for making the award had been duly extended from 
time to time in accordance with the proyisions of rule 
8 of the second Schedule to the Civil Procedure Code. 
The award therefore was a valid award and the Lower 
Court wag right in passing a decree in accordance 
therewith.

The application for revision lie cor din giy fails and 
is rejected with costs.
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Ue'&hsion dismissed.


