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Petiiil Code {X L V  0/ I 86O), seclion  408— Servant giv ing  a fa lse account o f the loss 
o f goods cntnisted  to h im —Prcsiniiption o f niisappropriatiou— Evidence A ct  
(I o f 1872), sections 106, 114.

W h ere  property is entrusted to a servant and such servant fails to return or to 
account or gives an accoim t which is shown to be false and incredible, it is 
ordinarily a reasonable inference that he has crim inally m isappropriated the  
property so entrusted to him  and dishonestly converted it to his ow n use. In 
such cases th e Courts are  entitled to draw hostile inferences and presumptions 
from  the action and statem ents of the servant.

Villa—for the Appellant.
Vakharia—iox the Crown.

L entaigne, J.— The appellant has been convicted 
of an offence under section 408, Indian Penal Code, 
and sentenced to one year’s rigorous imprisonment. 
It is not disputed that on the afternoon of the 27th 
December 1923 the complainant, Hamdu Meah 
Chowdhury, entrusted 2,680 gunnies to the appellant,, 
who was in his employment as a sampan plier, with 
the direction to take the gunnies in sampan No. 
1092 and deliver 1,180 gunnies to Messrs. Bulloch 
Brothers’ godown, 1,000 to one Maung Tun and 500 
to War Toke Lone Co., at Seikkyi, Kanoungto- The 
following day the appellant came and reported to the 
complainant that the sampan had come into collision 
with a sailing vessel in the Rangoon River near No.

■ 1 Buoy, with the result that the sampan capsized 
and all the gunnies were thrown into the river.

• Crim inal Appeal N o . 653 of 1924 from  the order of th e Fourth  A dditional- 
M agistrate of R angoon in C rim inal Regular Trial N o, 18 of 1924.
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IJn the same day at about 12-35 p.m. ihe appel- 924

'4.'.
K i k g -

EmpEROSc

L e n t a i g x e ,
J-

lant reported to Head CoiiSLable Maiiiig Tha Ya at meah 
the Barr Street Police Station that the sampan had 
collided udth a cargo boat and that he did not know 
where the sampan and gunnies had drifted.

It is settled law that where property is entrusted 
to a- servant, it is the duty of the servant to give a 
true account of wliat he does witli thie property so 
entnisted to him If. such servant iails to return thi.e 
property or to account or gives an account wiiich is 
sliown to be false and incredible, it is ordinarily a 
reasonable inference that he has criminaliv misappro” 
priated the property so entrusted to iiini and dis
honestly converted it to his own use. In such cases 
tlie Courts are entitled to draw hostile inferences and 
presiunptions from the action and statements of the 
servants The provisions of sections 106 and 114 of 
the Ii-dian Evidence Act, 1872, can be relied on in 
support of these propositions.

I n the case now before me it is obvious that the 
accounts given by the appellant and his witnesses 
were false in material details ; and that there are 
other circumstances which indicate that the appel
lant did not honestly lose the property entrusted to 
h'hru If the appellant’s sampan had been upset in 
tiie manner described b\̂  him, it would obviously 
have floated, and the appellant and the sampan and 
tlie gunnies would in the ordinary course have floated 
togetiier up the river and at about the same pace on 
the rising flood tide. The most natural course for the 
appellant to adopt would be to hold on to his 
sampan and, if possible, to clinib on to it even 
though it should be upside down. In a river which 
is usually well frequented by small craft, such ' as 
sampans, he would have been picked up quickly, 
and it would have been then possible for him as an
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1924 honest servant to get his sampan and gunnies salved
s o n a M e a h  at the same time.

K ing- The statement made by the appellant to the
E m p ero r. Head Constable at 12-35 p.m. to the effect that he

l e n t a ig n e , did not ^know where the sampan and gunnies had
drifted, is obviously a false statement and is shown 
to be false even by his ov\̂ n witness, because the 
first witness examined by the appellant, if he is 
believed, has proved that he and the appellant had 
salved the sampan at about 5 a.m. on the previous 
morning. Likewise, the statement, that he did not 
know where the gunnies had drifted to, is shown to 
be false by the same witness who describes how he 
saw the gunnies floating in the water. Tliis witness 
swears that lie salved the sampan about a quarter of 
a mile from the place where he saved the appellant 
and picked the appellant up. I am satisfied that in 
the ordinary course he would have found the 
appellant near his upturned sampan if not actually 
hanging on to it or on top of it.

Moreover, about three of his witnesses describe 
the gunnies as floating on the water, and one of 
these was the man who claims to Iiave picked the 
appellant up. The appellant would necessarily have 
seen such gunnies and if he was an honest servant, 
it was his duty to get the gunnies salved at once, 
and on that version of his witnesses they could have 
been easily salved. The only reasonable inference 
that I can draw from this failure to salve the gunnies 
is either that the story is a false one and that the 
appellant was not upset at all or that he intentionally 
let the gunnies drift away, presumably in order that 
his accomplices might pick up the gunnies. On 
either aspect the inference to be drawn would be 
one as to the guilt of the appellant. I have noticed 
other improbabilities in the story as told by the
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witnesses of the appellant, but it is unnecessary to 
discuss them, as the above points show that the 
conviction was fully justified.

The complainant produced evidence as to the 
alleged transferring of the gunnies by the accused to 
another sampan ; but there are obvious weak points 
in that evidence, and on the view which I take of 
this case it is unnecessary to discuss them.

For the above reasons I must hold that the 
appellant has given a false account as to his loss of 
the gunnies and that the only reasonable presumption 
to be drawn from his account is that he is guilty of 
the offence charged against him and that he has 
been rightly convicted. As regards the sentence I 
do not think a sentence of one year’s rigorous 
imprisonment too much for this class of offence

For these reasons I dismiss the appeal.

1924 

S o s a M eah

K in'G-
E m pek o r

L e x t a io n e .
J .

A PPELLA TE CIVIL.

BL-fore JitsHcc D iickw oriJi.

MA E A N D  T W O

1924  

Jiuit: 6,

MAUNG TUN;^

RcdcmpfiGn o f  a  inortQap î; n ’ilh possessJon— Di’Je.ucc o f  a  sak'^ stibscqnent. to 
I'ke. morlgagi'— S ale in valid  f o r  v^aiit o f  yegislrntiou. 

la  a  suii; for rcdeinpliua, the defc-ndfsals pk'aded that subijecuieiit to being put 
into possessioa as m oiigagees in 1910, in consideralion i)f a further paym ent 
made tiy them  io the piainiiit' in 19 I7, the hind was sold to them outright but 
Siiat they had ao regislercd  c.-nve3'a!icc. It w as i'oiiiid that the further paym ent 
had been m ade and that an invalid sale had taken place.

lidd^  [hat the plaiutiS could not be allow ed to take advantage of his orais- 
3ii3u to give a  registered conveyance and that the defendants w ere entitled to  
retain posseasion.

*  Civil Second Appeal No. 279 of 1923  against the decree of the D istrict 
Court of M andalay in Civil Appeal No, 85 of 1923.


