
A P P E L L A T E  CIVIL.

Before Mr. Justice Ahdul Raoof and Mr. Justice Bevan-Petman.

MASIHUDDIN (F laI¥T Iff) —A.fpellant. 

versus

MATU EAM, STO.j B eesnda^ 'ts —Respondents.

Civil a p p e a l  No. 1413 of 1916.

Lunacy (District Courts) Aci, X X X V  oj 1858, section 14—sale 
by Manager without obtaining order of Court—void ~Pre-emption-
com promise iA su it fo r  land-—wheilier a sale— T ransfer o f  P roperty  Ac:i, 
I V  o f 1S82, section 5 4

One J. D. was jttdicially decreed insaae and iiis wifr- 
Mv&sammat R. N. was appointed bis Manager. Oa 19th Jarmarj 
1883 site sold part o£ her Lusbaud ŝ estate to N. li.̂  fatli€?r of 
present defendant-respondent M*. E., without obtaining an order 
of the Court. Tlie property sold was already il  possession of 
N. E. as mortga ŝee and the mortgage money was part o£ the 
coBsideration for the sale. On 10th May ISSB̂  Mnssd'm7/iaf B. N. 
was removed from tlie Managertliip and ]M. D., the brofclier of tlie 
lunatic, was appointed in her place and N. was infonnt^d tLat 
tlie sale was iiiva>lid but nothing further was apparently done. la 
July 1S95 there was a dispute in mutation proceediugg cori" 
rseetioir with the sale but mutation was granted rnainlv on account 
of the vecdee^s possession. On 3rd March IS09 the lunatic J.  D. 
died and on 29th February 1912 his sens who had attained 
majority instituted a siiit agaiust the representatives of N. for 
the possessiou of the land sold by their mother, on the gTOund that 
the sale was void and also for redeinption oii pajinent of 11s. 36(h 
The defendants pleaded that the plaintiffs were governed 1,!%' 
Muhammadan Lav*% and that the ^mother Tvas heiseif a sharer ; 
that the suit was barred by limitation and acquiesceiice ; that 
plaintiffs were estopped ; that they had gained a title by adverse 
possession and that plaintiHs had beiietited by the purchase money. 
But before any evidence \vas recorded the suit was eorapromisedj 
tlie plaintiffs giving up their claims on payment of Rs. 50Q 
and the suit was accordingly dismissed. In August 1913 a cousin 
of J. -D. instituted the present suit for pre-emption on the basis 
that the compromise was'a sale of the land.

Uddy that uader the pis'ovisions of section 14* of Act XXXV  
o£ 1SB8 the eale by £ .  N. was void and as stich eoald
not be ratified.

Held also, th a t by tbe compromise the sons of J, B. did not 
sell the land | they merely abandoned//iii Gonsideration; of B
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lfI9  tteir rigbts to obtain a decision of the Court in a case wBicli was
genmnely contested, and therefore no claim for pre-emption was 

MASiSUBX>i2f competed.
Mitral?, A -lanki v. Gif fa Dat (1), Gnl Mohawmai Khan v. Khan 

M m aiShah (S), Tiisva Bam v. maratn Cliand (3), Krishna 
Tanlta.fi v. Ala SJietti Patil (4)̂  Ban% Mewa Kuwar v. Bm>i llulas 
Eiiu-ar (6), Ahdui IFoIiid Khan v. BhalaJeJii Btbi (6)} R a f  
£aJiadtir w Jagtup Pande {7), M.irza Mnhammad Abaz Alt v. A. 
Qiiieros (S)_, Klmrshaid Alt v. Rashid, Htissain (9), Zaiq Singh 
V. Ilarnam (10), Milef^ v, New Zealan^^ Alfred Mstate Co.
(11) referred to ; also Folloch and Allullah l?idian Contract Acfy 
Srr/ edition, p. 152.

Second appeal from the decree of Mai Sahib Lola  
Bishamhar Bayal, District Judge, of Karnal, dated tk e 
Sth Febfuary 1916, remrsing that of Lala Isza i Bai, 
Mimsif, Moiitah^ dated the June 1915, decreeing
plamtifj^s claim.

A edtjl Gh a n Ij for A ppellants.
Sha m a ie  Ch a n b , for Eespondents.

Tlie jiiclgment of tlie Court was delivered l)y --
B evan-P etman , J , — Counsel for the appellant in  

the coimected Second Appeal No. Io20 . of 1916 has 
adopted the arguments addressed to us on belialf of the  
appellant in this appeal and has added that, in the eTent 
of the appeal being accepted there should be a . remand 
to decide the rights of the appellants' inter se.„ W e will 
therefore dispose of both appeals in the one judgment.

The facts necessary to he stated are the folio wing— 
One Jamaluddin was, under Act XXXV of 1858,' 
judieiallY declared insane* and his wife, Mussammat 
Eashid^nil-Nlsaj was appointed, the manager of his estate,

' had th ree  m inor sons,,. Sarfaraz^iid din, Niaz-iid- 
B in  and L a tif D in . , The la st nam ed died and  we are

■ n o t concerned w ith  him . B y a deed,' dated the 19th  
J a n t ia i j  ,,Eashid-u.l-Nisa sold, or ra th e r
p u r p o r te d to  sell, the lan d  in djspiite, w hich form ed 
p a r t  of her husband’s estate, for Ks. 400 to N aun id  Rais

(fi) (1893) I. n. E. 21 Cal. 496 (P. e.) 
(7) (1917) 42 Indian Cases 37.

<1), (1SS5) t  h. E. 7 All. 482 (F. B.)
(2) 29 F . E. 1893.

f  45  P. 11. 1895.
(I9G9) I. L. E. 3A Bom. 139. {9) 0 .0 .  B3h

(5} (1874) L. R. 1 .1* A. 157 (166)fP. C.) (10) (1912} 20 Indian Cases 35X.
(J3) (1SS6) S2Cb. D.. 266 (291),

(8) 9 0. c. se,
(9' - -



1919tlie father of M atu Earn, defendant-respondent. Naiinid
E ai was in possession of tlie land as mortgagee and ___
the paying off of the mortgage was part of the con- MAsmuBDiif
sideration for the sale, In  consequence of this and i5,
other alienations by Whmammai Rashid-ud-Msa she was M ot Ram.
removed from the appointment of manager of the estate
on the 10th May 1883 and Masihuddin, brother of
Jamalnddins was appointed in her place and the
Yarious alienees, including N'annid Rai, were informed
that the alienations were invalid by reason of the
Court's sanction to the alienations not haying been
taken in accordance with the provisions of section 14
of Act X X X y of ' 1858. Nothing further appears to
have been done a t the time and Naunid Eai continued
in possession. A dispute arose in July 18 .';5 in the
course of mutation proceedings in connection with the
sale deed of the 19th January 1883. The Revenue
Assistant refused to treDch upon the functions of a
Civil Court in deciding as to the validity of the sale
and: sanctioned , the mutation on the ground of long
possession by  N aunid Eai and his representatlYes a fte r
his death, and  the  title  deed., which was apparen tly
valid on the face of it.

Jamaluddi 11 died on the 3rd March 1909 and. on 
the 29th Pebraary 1912, Sarfaraz-ud-diii and Nias- 
ud-din, his sons, who had then attained majority^ 
instituted a suit in the Court of tlie District Judge at 
Bohtak against the representatives of ^N'a.unicl Ilai for 
possession of the land in suit on the ground that the 
sale to Kaunid Eai was void. The suit was siibse^ 
quently amended as to include a prayer for redemption 
on payment of Es. 260.

. I t  is important to see what defences tvere raisedl 
These can be seen from some of the issues framed which 
included the following

1 , W hether the plaintiffs a re . governed by 
Muhammadan Law or custom (this is to 
cover , the plea that: Rashid-
:Ul-Nisa is,: herself a sharerj,.; ^

: 2, . Whether: the suit is within, time.
■; 3«, .Whether: the-: doctrine of . aoqn!escen.c6 : and.. '■ 

estoppel applies.
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V 4, Wlietlier the defendants IiaTe been in posses -̂
s io n  as owners and a d v e r s e ly  for more 

M iM HuBDii tL a n  tw e lv e  y e a rs .

Kaot E a ji. 5. Wbeiiier t h e  sale was made for t h e  benefit
of tlie plaintiffs and thej benefited by it 
and hence are barred from bringing the- 
suit.

Before any evidence was recorded this suit was 
cciiipromised. Tbe plaintiffs gave up all their claims- 
on payment of Pws. 500 by the defendants and the suit 
was accoidioftly dismissed. The compromise was on the 
6lh August 1912.

On the 5tli Aiigust 1918 Arif-ud'din^ a consin of 
JamaliidiUrH instituted a pre-emi'itiori sirlt against tlie 
sons of Jamaliiddin and IJatii Earn, defendant-appel- 
limt, on the basis that the comjiroinise was a sale of the 
lancL On tlie following day Masiliuddiiij the brother 
of Jamalncltlin, instituted a similar suit. The two suits 
were consolidated. Matu Sam raised vai’ious pleas but 
it is necessarj only to notice one, namely, that the 
compjomise was not a sale of the land. Tire first Court 
held that the compromise was a sale and gave a decree- 
in favour of Masihiiddin and, on his failure to deposit' 
the money within the time stated, in favour of: Arif^ud» 
din. Both plaintiffs and Matu Ram appealed, Masih-- 
iiddin in refepect of the amount of money and on the-' 
ground that he had prior rights and Matu E^am on 
various gronnds. The Lower Appellate Court held that 
there was a' valid and completed sale in I 8S3 and that 
Mussmnr/iai EasMd-ul-Nisa, as sarbarah of her husband, 
was competent to sell the land, tliat the wa.nt of the 
Courtis sanction was merely a technical defect which was- 
eured when tbe sons ratified the sale by the eompromise 
of 1912. I t  therefore accepted the two appeals of Matu.- 
Esm  and dismissed the appeals of the plaintiffs as time”- 
barred. The plaintiffs appeal to this Court-

«
though Laia Shamair Chand attempted at first 

to support the decision of the Lower Appellate Court; on 
the grounds and for the reasons stated by that Gourtj: he- 
ii¥.isely abandoned that attem pt and bas supported the 
ieeision on the ground, all along urged on behalf of his 
/e&nt* that the compromise was not a sale of the land, a.
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point not touched by the Lower Appellate Goui’t* I t is 
clear tliat under tlie provisions of section 14 of Act 
X X X F of 1858 tli3 sale by Mussammat llasliid-iil^Kisa 
in 1B8‘̂  was Yoid and that a void traiisaotioa caauot be 
ratified.

B j the Transfer of Property Act * sale’ is defined as 
*̂a transfer of ownership in e.^chaage for tli-3 prica p-iid or 

promised or part paid and part protnised.’* la  Jm iki 
T. Girfa Dat ^̂ 1) it was held that tlie above d(3d iiitba 
could be accepted for the purposes of the pre-emption 
Inw but in Gul Mohammad Khan v. Khan Ahmad 
Shah (2) it was hold that N'ow the general {|uesi;i-3ii is 
the meaning of the word ‘ sale ® as used ia sectioii 9 of 
the Punjab Loaus Act, 1872, and we do not thiak 
that section can be interpreted b j  reference to the 
defioitfon of sale or be aifected by the daiifiitioa of 
exchange in the later Act (the Transfer of Property 
Act) * . *  ̂ W ithout attempting to define sale
or esehange we entertain no doabt that a pemiaiieat 
transfer of land in a village for a siitii of iiioriej, plus 
sometliing that is not moiiej, does not, merely because 
of such addition, of necessity cease to be a sals witKiii 
the meaning of t].]e Act, If a transfer of land for 
Pts. 100 is a sale we entertain no doubt chat the DartiesA,
to the transaction, by agreeiag that the price slioiild be 
Pvs. 100 and (for example) a brass M a  could not alter 
the true character of the transaction and esoliide it 
from being the subject of a claim of pre-emptioQ ^

* * W e consider that whateyer the form the
parties to the transaction may choose to g'lTO to 
it for their own purposesj or for the purposes of defeating 
:a pre-emptor’s clsim the question remains open to the 
Courts to decide whether tbe particular transaction does  ̂
or does, not, amouat to a sale within the meaning of 
that section/’

In: Ham Y, Dha?'am Ghand (3) it was re«
marked that the essence of a sale is that the owner of 
property parts with it permanently for consideration, 
The first Gonirt was of the opinion that tho eompromise 
was a sale, the consideration for which was partly  ̂the

(1) (13S5) I. h. s. 7 Ali. 4S3 (F. B.) (3) S9 P. R. 1S;̂ 3.
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1919 price originally paid in 1883 and partly what it des
cribes as the price of the chose in action.

Reliance has been placed by Lala Sham air Chand 
OB Krishna TanJiaji r .  Aha SJietii Paiil (1) in which the 
leained Judges quoting the Privy Council in Rani Mewa 
Kuwat V. B am  Flulas Kmvar (2) remarked that the 
nature of a compromise is that it is an acknowledgment 
of the existing rights of the parties and held that a 
compromise was not a sale within the definition of the 
Transfer of Property Act. Heliance has also been 
placed on a ntimber of judicial decisions relating to 
pre-emption under the Oudh Laws Act, the provisions 
of which, in relation to the right of pre-emptiouj are 
similar to those of the Punjab Laws Act.

In Jhckd JVahid Khan v. Shalaklii Mibi (S) their 
Lordships of the PriTy Council hekh in a case in which 
the facts were that a plantiff, who sought to recover 
possession of land in possession of others on alleged good 

and who had sold a share of the land claimed by 
her ill order to raise funds for the purposes of the suit, 
tha t the transfer was a sale of a share in  a law suit, 
and that a transfer of a part of the claim created no 
.right o! pre-emption under the provisions of the Oiidh 
Laws Act.

In  Baf' Bahadur r  Jagm p Pande {4i) the Judicial 
Commissioner, Oudh. followed the above Privy Council 
decision and also supported his decision by two deci
sions Muhammad Abaz A li A . Quief^os (5) and
Elmrsliaid AU y . Bashid Hussain {6j, These last 
©ports are not at our disposal.

r

In Laiq Singh Y. Harnam (7) the Judicial Com® 
missioner distinguished the two Oudh cases mentioned 
ill that in those cases the property sold was not in 
t t e  possession of the vendor at the time of the sale 
and all that was sold was a doubtful right to xeeovet 
■the /property^' if , the suit was successful, and that, in  
other . words,, what was soldj w m  d ehose in action artds 
thersfOT0 S; it; ■ hM  rightly held t h a t , it was mot

:Cl} ,(i909);I.;UE. S4 Bom. 139. (4) (191?) €ase» Sr.
p )  (iS74) I., B. 1 I. A. 157 (106) (P,C.) (5} 9 0 , C* 86.
(3) (1893) 1. L. R. 21Cal 498 (P. d.) (6) 9 0, S g t

(7) (1913, 20 Indian GasesJSl.



a sale on a riglit of pre-emption could be claimed,
■wliereas, in the ease before liiiiis tine vendor was in 
constriictive possessiun and tliere was no elond over Ms 
title.

On tlie question of tlie naeaninp: of sale’’ it was 
also lield tliat where a sale is effected partly in lieu 
of m o n e y  and partly in yiew of something compntanls 
in money, or Tallied in moneys a right of pre-emption 
would accrue.

W e have also been referred to Pollock and miillas 
Indian Contract Act, 3rd edition, pa^e 152, where the

• le^al aspects of a eompromise of a salt are discussed.
For the appellants it is contended tliat there was 

no legal defence to the suit which was compromiseds 
that the defences of limitation and adverse possession 
were clearly nntenahle, that there were no rights for 
the defendants to give up, that the only consideration 
moving .from the defendants was the payment of 
Bs, 5oO, that up to the date of the compromise the 
defendants were not owners and had no rights under 
the void sale of 18S3, that after the compromise they 
became owners and that the transaction was therefore 
a sale. I t  is also contended that to hold otliermdse 
would be to defeat the law of pre-emption beGan.se all 
tha t had to be done was to go through the farce G;f a; 
suit and compromise. This result, however, does bol 
follow where the facts indicate that the suit and 
compromise are a sham there is nothing to prevent 
the Courts from holding that tlie transaction was in 
reality a sale.

The facts in the present case are quite different. 
The defendants, whether rightly or wrongly^ were gen
uinely ■ contesting the claim and had been-figliting the 

'" matter^ even: previously at the time of ■ the imitation^ 
Apart from the fact ■ that no evidence wa§ recorded and 
the defendants had no ^opportTinity: to prove their de- 
■feneej, we are of , opinion that we are not entitled to go 

.. behind^the compromiBe .and; 'see:' whether  ̂th e ,,defeace: 
; was ■ w e ll, foundedi;,,I f  „̂ .the' parties ■̂■vrere .̂‘govarned' 'iy  

Muhamm contended by the defendants^
: ' i t  is probable that't3ae.;defei]&nts.;.:"?voi^  ̂feeen at.
■. ' le a s t ' .'entitled,,to  ■
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share. In  law, the abstaiciiig from, doing anything’ 
wliicli a man is Mwfiilly free to do, or not to do, is a 
good coDsideiixtiGii. It cannot be presumed tliafc the 
parties Icnew the law and what the Judgment of the 
Court would be and the defendants had the right to 
obtain jodginerit on their defence. I t  was pointed out 
in liUes Y. Nem Zealand Alfred Estate Co. (1) that 
“ If  an intending litig-ant fcrbears a rigi.it to
litigate ri Cjnestion of law, or fact, which is not vexations, 
or friTolons to litigate, lie does give up something of 
value. I t  is a mistake to suppose it is not an ad’vantage 
whirh a Fiiitor is capable of appreciatinii' to be :-ible 
to litiga-e his claim, eTen if he turns out to be wrong.’  ̂
Again, as pointed out by Pollock and Miilla, that -which 
is abandoned, or suspended, in a compromise is not the 
ultimate right, or claim, of the party, but his right, of 
haying the as^^istance of the Court to determine andj 
if admitted, or held good, to enforce it. We hold that 
the sons of Jamaluddin by the compromise did not 
sell the land. For the consideration of Ms. 500 they 
abandoned their rights to obtain a decision by the CotirL 
They abandoned their alleged rights which were to be 
recognij^ed as the owners of the land and to redeem it.

Tliere is eTidence on the record to show that the 
land was o f : considerably more value than Bs. 900 
and it eannot, therefore, be said, that the Es. 500, taken 
with the previous Es. 400, represented the sale price 
of the land. I t  is clear th a t the parties to the litiga
tion were not at all certain as to the merits of their 
respective claims and genuinely compromised. It 
appears to ns immaterial whether the compromise- 
amounted to a sale or not. I f  a sale, a chose in actions 
and not the land, was sold.

On the above findings we dismiss the appeals with-:
■ costs thrcughout.

Appeal dismissed.

(1) (1886) 82 Cb. D. 266 (291),


