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L i i i c r s  patetif ,  cLxnse l 3 - ~ 0 r d e y  cfircciioiix io the Co!tn>:issioi;c;’
itppoiuicd b  htkc a c c o u u h ,  o n h ' r  r e g u l n d n s  procc-.hin' a n d  tu'i a

f in a l  d ecision  as io Ihc ri.Liiits o f p n r l i i ' s ,  v h r f l i c r  nppi'uiiibic— "  i w . / y ‘j 
m iih in  Ihc v.icaniinl. o f  clannc  13, L c i i c r s  P a  fcat.

I n  a  .suit f o r a  p a r tn e r s h ip  a cc o u n t ,  th e  C o i m n i s s i o n e r  ap p o in ted  io tak e  t h e  
a c c o u n ts  m a d e  :in a p p l ic a t io n ,  to th e  J«d,^e o u  th e  O r ig in a l  S ide of  th e i£ ig h  
Court ,  fo r  c i irec lioiiS  to  w h e t h e r  he sh o u ld  .i ô o n ly  in to  ihe accoim ts  fi icd  by  
t h e  4t i i  d e f e u d a i i f , ih e  accountin j^  party ,  or  sh ou ld  also g o  into (he nccou.r 's  o f  
c e r ta i n  rnnsactii ')n.^ t l iat h a d  la k c u  p l a c e  b'»;t\veen the 1st a n d  4th duiL'iiLl.iuij.
T i ’ic C o u r t  tiiercupi' jn p a s s e d  an  o rd e r  g i v i n g  th e d irect io ns  a s k v i  t- >r au:l .1,4 ui'sst 
tliis o r d e r  (b e  f sc d e fe n d a n t  appe a led .

H i / J .  th at  i h e  ord e r  o f  th e  Court ,  g i v i n g  d ir ec t io n s  bein,:.^'nierciy an o r d e r  
r e g i ih i t iu g  p r o ce d u r e  a n d  n o t  b e i n g  o n e  g i v i n g  a linal ad ju dicatio i ! of tlie r i^ h is  
o£ th e  p a r u e s ,  w a s  a c t  a  “ Judg'n ient ” w ith in  the  p rov is ion  of clause  13 uf th e  
B u r m a  L e t te r s  FV.tent an d ,  th ere fo re ,  w a s  not a p p e a la b le .

H'Uljcc Ixiiuii! H iijjt'c H abbcch  v. Hfuljt'c M oluimcd  f /a .t/c r  13
Bengal L .R .. ol ; R asncndra A'aUi Roy v. B ra jc iu ira  N ath Das, 45 C.tl., I l l  ; 
r.V. ru lja ra in  How v. M .K Ji.V . A higapa Chciiuii\ 35 M a d .,i ; T h e Jasliccs o f 
ihc Pi'iicc fo r  Caictiiui v. The O rtcnial Gax CoiHpany. L in iiieil, S Beni-al L.K., 4S3 
- - fo Ih K k Y i .

Tliis was a miscellaneous appeal against an order 
of tlie Higli Court passed in its Original Civil Juris 
'dicdon in a suit for partnership accounts. The 
Commissioner appointed to take tiie accounts having 
made a reference to the Court, order was passed direct­
ing the extent to which his enquixy should be confined.
It was against this order that the 1st defendant 
preferred his appeal and the same came for disposal 
before a Division Bench composed of Robinson, C.J. 
and Brown, J. Question was raised at the hearing

• Civil Miscellaneous Appeal No. 5 l  ol 1924 against the order of this Court 
on the Original Side in Civil Regular No. 396 of 1922.
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9̂24 before their Lordships as to whether the order in
y e o  e n g  question was a “ Judgment ” withing the meaning of

V. clause 13 of the Letters Patent. The facts arising
appear fully in the judgment of the learned Chief 
Justice reported below ;—

Burjorjee with Verfannes—for the Appellant.
Das—for the Respondents.

R o bin so n , C.J.—-The question we have to decide 
now is w hether the appeal sought is competent under 
clause 13 of the Letters Patent of this Court.

A suit was brought for the dissolution of a partner­
ship and for an account to be taken of the partner­
ship, and praying that the plaintiffs’ share therein be 
ascertained and paid to them.

By consent a preliminary decree for an account 
was passed. It declares the partnership to be 
dissolved, and orders that all proper accounts of the 
said partnership be taken. The Official Referee was 
appointed Commissioner to take the accounts of the 
partnership*

It appears that the 4th defendant had financed 
the partnership, and that he managed it and kept 
the accounts. It further appears that the 1st defen­
dant had purchased rice from the partnership for 
which he had to pay ; also that the 4th defendant 
had obtained freight from a Shipping Company, 
which was managed by the 1st defendant, and that 
he owed money to the Shipping Company for that 
freight, or that the 1st defendant had paid this money 
for him and he owed the money to the 1st defendant. 
The 4th defendant, being the accounting party, sub­
mitted the accounts to the Commissioner.

With regard to those accounts, certain questions 
arose before the Commissioner, and, as regards those 
matters, he applied to the Court for directions, and
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the order giving directions is the order from which 1924 
the present appeal is sought. yeT eng

In his report the Commissioner sets out the facts 
of this debt due by the 4th defendant to the 1st 
defendant, and that the accounts before him showed * ™  ' 
that the 4th defendant’s debt had been adjusted 
against the money due by the 1st defendant to the 
partnership in the partnership accounts. He points 
out that the plaintiff and the 4th defendant appear 
to be friendly with each other, and that the first 
three defendants are the parties on the other side.
The plaintiff did not object to the accounts filed by 
the 4th  defendant, but the 1st defendant brought in 
certain objections, claiming credit for items alleged 
to be due to him for freight.

The Commissioner pointed out that these were not 
questions arising in the partnership accounts, though 
they had been included in the accounts in the shape 
of adjustments. He suggested that, if the parties 
consented, it might be possible for him to go into 
the question of these adjustments ; but counsel for 
tlie 4th defendant demurred to this.

At the next hearing counsel for the plaintiff filed 
two objections to the Commissioner’s going into the 
adjustments on the ground that the questions as to 
freight are entirely between the 1st and 4th defen­
dants and have no relationship to the partnership 
whatsoever. He, therefore, asked directions as to 
whether “ I, as Commissioner for taking the accounts 
directed to be taken by the preliminary decree dated 
the 4th June 1923 should go into the accounts 
brought in before me by the 4th defendants as they
s t a n d ......................or whether defendants four and
the plaintiff or the one or other of them is entitled 
to bring in an amended account of the amount due 
for rice by defendant one to the partnership and
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interest thereon without reference to any questions 
arising between the 1st and 4th defendants in respect 
of freigiit due by the latter to the former.”

The order passed, giving directions, sets out
“ The debt owing by the 4th defendant to 

the 1st defendant is in no sense a partnership 
matter. It is merely a debt of a private nature 
owing by one partner to another and not to 
the partnership. Under these circumstances 
this is not a debt which can be adjusted as 
between the 4th and 1st defendants, the debt 
owing by the 1st defendant being one owing 
to the partnership and the 4th defendant's 
debt being one owing to the 1st defendant."

The question as to what are “ judgments ” within 
the meaning of clause 13 of the Letters Patent has 
been the subject of much consideration by various 
High Courts, The leading case is that of The Jiisiices 
o f the Ptace fo r  Calcutta v. Oriental Gas Company, 
Limited (1). At page 452 of the judgment, Couch, 
C.J., says:—‘‘ We think that ‘ judgment ’ in clause 15 
means a decision which affects the merits of the question 
between tlie parties by determining some right or 
liability. It may be either final, or preliminary, or 
interlocutory, the difference between them being that 
a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be determined. 
Both classes are provided for in clauses 39 and 
40 of the Charter. An order, such as that before us, 
which only authorizes a proceeding to be taken for the 
determination of the question between the parties, 
cannot be considered a judgment.”

In Ramendra Nath Roy v Brajandra Nath Dass (2),

(1) (1817) 8 Bengal L.R., 433. (2) (1918) 45 Gal®, 111.
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it has been pointed out by Mookerjee, J., (page 126), 
that “ Tt is plain that the true test to be apphed in the 
solution of the question of the competence of the 
appeal is, not the form of the adjudication but its real 
effect on the suit or proceeding in which it has been 
made." And he refers to the dictum of Couch, C.J,, in 
Hadjee Ism ail Hadjee Hahbeeb v Had fee Mahomed 
Hadjee Joosuh (3), where the learned Chief Justice
said; “ The o rd er,................. , was of great importance
to the parties, was not a mere formal order or an 
order merely regulating the procedure in the suit but 
one that had the effect of giving a jurisdiction to 
the Court which it otherwise would not have; it might 
fairly be said to determine some right betvv ccn the 
parties, namely, the right to sue in a particular Court. ” 

In r.F. Tuljarani Roiv v. M.K.R. V. Alagappa 
Chettiar (4), Sir Arnold White, C.J., said (page 7); 
“ The test seems to me to be not what is the form 
of the adjudication but what is its effect in the suit 
or proceeding in which it is made. If its effect, what­
ever its form may be, and whatever may be the 
nature of the application on which it is made, is to 
put an end to the suit or proceeding so far as the Court 
before which the suit or proceeding is pending is 
concerned, or if its effect, if it is not complied with, is to 
put an end to the suit or proceeding, I think the adjudi­
cation is a judgment within the meaning of the clause. 
An adjudication on an application which is nothing 
more than a step towards obtaining final adjudi­
cation in the suit is not, in my opinion, a judgment 
within the meaning of the Letters Patent.”

With these dicta I am in general agreement. I 
agree that a decision which affects the, merits of the 
question between the parties by determining some
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(3) (1874) 13 Bengal L .R ., 91. (4) (1912) 33 Mad., 1.
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right or liability may rightly be held to be a  
“ judgment”; and I think that an order which merely 
paves the way for the determination of the question 
between the parties cannot be considered to be a 
“ judgment nor can a mere formal order merely 
regulating the procedure in the suit, or one which 
is nothing more than a step towards obtaining a 
final adjudication.

I think that the order must have direct reference 
to the suit that is before the Court, and it is plain 
that in this case all that the preliminary decree ordered 
was that the accounts of the partnership should be 
taken. The Commissioner had power only to deal with 
the accounts of the partnership ; he was not authorized 
under the decree, which was a consent decree, or 
under the order of his appointment, to go into any 
accounts other than the partnership accounts. What 
he asked for was directions, he being in doubt as to 
how he should carry on his duties, and the order 
that has been passed does not decide on the merits 
of the suit for the dissolution of partnership, nor 
does it decide the rights or liabilities of the parties 
to the suit so far as the partnership is concerned. 
It is merely an order facilitating the examination of 
the accounts and confining the enquiry to the 
particular purpose of the suit.

It cannot be that the framers of the Letters 
Patent intended to allow appeals which do not arise 
directly from the suit itself. The decision as to 
these adjustments would not be a decision affecting 
the partnership accounts, nor would it affect in any 
way any rights of the partners, except certain rights 
and liabilities as between two of them, arising out 
of matters entirely foreign to the partnership.

Under these circumstances I am of opinion that 
no appeal lies from the order in question, and that



this appeal must stand dismissed with costs. Advo- 9̂24
cate’s fees ten gold mohurs. y e o  e n g

B van

B r o w n , J.— I agree in holding that the order benĝ seng 
appealed against is not a judgment, and that an 
appeal did not he. roihnson.

The order merely states that private debts cannot 
be adjusted in the partnership. It would appear 
from the proceedings of the Referee as though this 
has been interpreted by him as meaning that such 
debts which had previously been shown as adjusted 
must now be readjusted. If this be the meaning of 
the order, then the order would appear to have far 
reaching ef^ects; but the order itself does not say 
this, and it is not a final decision on this point. It 
is only in the nature of general instructions to the
Referee as to the procedure to be adopted by him, and
it is not in any way a final pronouncement as to the 
rights of the parties. It does not purport finally to 
decide any of the rights between the parties. It is 
couched in general terms, and it is impossible to say 
at this stage what precise effect, if any, it will have 
on the final decision in the suit. It is an order 
regulating the procedure in the suit rather than an 
order determining any right between the parties.
I therefore agree in the order proposed.
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