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the learned Judge who decided that case observed in
his judgment that if the accrmplice had been seut up
as an accused person his evidence would have Deen
inadmissible.

I hold therefore that Musa remained an aceused
person up to the tiwe of his giving evidence, snd thar
he was consequently not & competent witness aund kis
evidence is juadmissible.

[ The remainder of the judgment is not required
for the purposes of this report—Ed. )

Levision aceepted.

APPELLATE ClIVIL.

Defore Mr. Justive Shadi Lal and My, Jusiice Dundus.
JIWAN DAS aAxp orEERS (DEFENDANIS)—
Appellants
VEYSUS
THARAJ axp orEERS (PLaiNiiFss) —

Respondents.
Civil appeal No. 226 of 19153,

Mertgage— Bedemptisn— Consolidation of several mortgages ou
different properiios—uyreement not to vedeem one mortyaye without the
others must be cleurly proved— T'ransfer of Property Act, IV of 1882,
section 61.

The question arising in this appeal was whether p' . aff
could redeemn his mortg ge of 18th Angust 1882 without rodeem-
ing also his twn subsequent mortgages of 9th September 1882 and
of 8th February 188¢. The mortgages related to different pro-
perties . In the mortgage of Septémber 1882 it was stipulated that
the mortgage would be redeemed along with the prior morigage,
dated 18th August (882, while in the 1889 mortgage it was agreed
that “ should the mortgagor redeem the land mortgaged Ly the
deeds of the 18th August 1882 and 9th September 1882, they
will redeem the present charge at the same time."

He’d, that althongh the parties contemplated that the money
due on all the mortgages should be paid at the same time that was
not enough to establish the defendant’s plea of consolidation, bat
that it was incumbent upon the latter to show that plaintiffs ex-
press y and unequivoeally contracted themselves oub of their right
o redeem the first mortgage without redeeming at the same time
the two later wortgages.
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Ganga Rai v. Kirterath Rei (1) and Gapa Din v. Hor
Karan (2), referred to—also Transfer of Property Act, section 61.

Parabh Dial v. Kharke (3), distinguished.

Alln Khan v. Roshaz Kkan (4 referred to, as having heen
dissented from in Sheo Shankar v. Parma Makion (3).

Second appeal from the decree of T. P. Ellis,
Esquire, Tiistrict Judge, Jhang, dated the 11th October
1915, modifying that of Lala Maya Bhan, Senior Sub-
Judge, Jhang, dated the 29th March 1915, decreeing the
elaim conditionally.

SuE0 NARAIN and Baganvr CHAND, for Appellants.
Fazar-1-Hussaty, for Respondents.

The judgment of the Court was delivered by—

Smapt Larn, J.—This was an action for the redemp-
tion of certain property mortgaged tothe defendants,
and *he sole question, which arises in this second appeal
preferred by the mortgagees, is whether they are entitled
to consolidate the different mortgages effected in their
favour. Now, there are altogether five mortgages, and
as regards three of them the Distriet Judge has upheld
the contention of the defendants, and his finding on that
point has not been questioned before us. The learned
Judge, however, holds that the defendants cannot com-
pel the plaintiffs to pay at the same time the money
due to them on the strength of the remaining two mort-.
gages effected on the 9th September 1822 aund 8th
February 1889, respectively: and the question for
determination is whether the defendants have establish-
ed their right of consolidation in respect of these two
securities.

‘We may clear the ground by stating that it is
beyond dispute that the aforesaid two mortgages do not
comprise any property covered by the other mortgages
and ave absolutely separate transactions. The principle
of law, which finds expression in seetion 61 of the
Transfer of Property Act, is to the effect that a mort-
gagor seeking to redeem any one mortgage, shall, in the

(3) (1911} I L. R 33 ALl 398, (3) 2 P. R, 1890,

{2:* (1918) 22 Indian Cases 132, _(4) (1881) L. L. R. 4 AlL 85,
B (6) (1904) I, L, R, 26 AL 559, :
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absence of a contract to the contrary, be entitled to do
so without paying any money due under any separate
mortgage on property other than tha,t CO]D.}_)li:eCL in the
momaoe which he seeks to redee It 1is, therefore,
clear that the onus lies upon the ddund&nts to establish
a confract which precludes the plaintiffs from redeem-
ing the property affected by the three mortgages without
paying the money due onthe {wo mortgages in question.
It must be remembered that as eonsolidation has the
effect of interfering with the right of a mortgagor o
redeem a moxtﬂ‘we on one pmper‘ﬁs‘ withont bem“ Te-
quired to redeem another wor tgage relating to o differ-
ent property, a court of ,u»tue will always struggle
against an interference with the mortgagor’s right, un-
less the covenant is shown to be express and unequi-
vocal.

Have the defendants satiefied this requirement
of the law ? Now, the clanses in the two deeds, upon
which the learned Advoeate for the appellants places
his reliance, are briefly as follows :—In the mortgage
of the 9th September 1882 there is astipulation That
the mortgage would be redeemable along with the prior
mortc’f-zc% effected on the 15th Angust 1832 {one of the
three moxtc&‘ayoes referred to @bove) In the mortgage
deed of the 8th F ebruary 1889 the covenant is that
“ ghould the mortgagors redeem the land mortgaged by
the deeds of the rSth August 1882 and 9th beptember
1882, they will redeem the present charge at the same
time.” .

We have bestowed our careful consideration upon
the wording of these covemants in the light of the
arguments advanced by the learned Advocate, and we are
not prepared to hold that they amount to a cloar and ex-
press contract depriving the mortgagors of their right to
redeem the mortgage of August 1852 Wlthout;ledeemmo'
these two mortgages. It may be that the parties con-
templated that the money due on all the mortgages
ghould be paid at ‘the same time, but that is not
enough. The defendants, in order to succeed, must
show that the plaintiffs expressly and unequwocally
contracted themselves, out of their right, to redeem
the first mortgage without redeeming at the same time
the two mortgages relating to a different property
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In Ganga Rai v. Kirtarath Rai (1) the learned
Judges in dealing with a stipnlation by which the
mortgagor agreed to redeem a later morlgage bhetore
redeeming a prisr mortgage held tha' the covenant was
nothing more than a provision fizing the time for pay-
ment, and that there was no agreement in the second
morigage that the mortgagor would not be e:titled to
redeem the first mortgage without paying the money due
under the second mortgage. To the same effect is the
judgmwentof the Oudh Court in Gaza Din v. Har Karan
(2). The ruling of the Chief Court in Parabh Dial
v, Kharku (3) relied upon by Mr. Sheo Narain, appears
to deal with a case of two charges created on the same
property, and has no bearing upon the present case in
which the question of the consolidation of mortgages
comprising different properties is involved. TFurther
the judgment follows the Allahabad ruling in Allu

Hhan v. Roshan Khan -4) which has been cxpressly

dissented from in Shee Shankar v. Porma Mahton (5).

In view of the wording of section 61 of the
Transfer of i’rope:ty Act, and the law as to consolida-
tion enuniciated above, we must hold that the defen-
dants, on whom the onus rested, have failed to prove
any express contract which entitled them to prevent the
plaintiffs from redeeming the mortgages on one pro-
perty withont 1edeeming the morigages atfecting
another property.

We accordingly confirm the decree of the Lower
Appellate Court and dismiss the appeal with costs.

- Appeal dismissed.

1) (1911) L L. R, 33 AL, 393. (3) 2 P. R. 1890.
{2 (1913) 22 Indian Cases 132, (4) {1881) L. L. R. 4 All, 85,
() 1904) 1. L. R, 26 AlL 559.



