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APPEAL FROM ORIGINAL GiVIL.

Before Mr. Justice Shadi Lal and M. Justice Bevan-Petman,
KALU RAM axp MURLI DHAR (DEFENDANTS) —
Appeliants,

versus
{PIARI LAL (PrATNYIFF)—Respondent.

Civil Appeal No. 2412 of 1915,

Declaratory swit wn respect of property partly in possession of the:
Court and parily of tenants—Custom —adoption—Mahesris of Deihi—
power of widow lo adopt without husband’s authority or collaterals’
consent—Hindu Law.

One Musst. D., the widow of J. K., a Mahkes.s of Delh i:
adopted her minor brother M. D. After her death the present
plaintiff-respondent, a consin of J. K., brought the present suit
for a declaration against the minor and his father that he is the-
owner of a certain house and for an injunction. It appeared that
3 rooms in the house were in the possession of the Court and the
remaining portions were oceupied by tenants who had not attorned.
to eitlier party.

Held, that under the circumstances the suit for a declaration
without consequential relief was maintainable,

Chinnammal ». Varadarajulu (1) and Muwsst. Lachhmi Bai.
v. Mussié, #Hondi Bai (2), referred to. \

Held alswo, that in the matter of adoption Makesris follow -
custom ‘and nob strict Mifakshara Liaw and that defendants-
appellants on whom the onus rested had proved that among them
a widow can adopt to her deceased hasband in cases, as iu the
present one, where her husband bad separate property and was not .
a, member of a joint family and that neither the authority of her
hushand nor the consent of collaterals was necessary to validate -
the adoption,

Mathura Das Karnani . Sri Kissen Karnani (3), referred to.
Case No. 1524 of 1913 (unpublished), distinguished,

First appeal from the decree of C.L. Dundas, .
Esquire, District Judge, Delhi, dated the 2nd August
1915, deoreeing the claim.

(1) (1891) 1. L, B. 15 Mad. 307, (2) 100 P, R. 1918,
(8) (1917) 44 Indian Cases 5,
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Motz 8a@aRr, for appellants.

| Tex Cmaxp and Merr Cwmaxp, HMshajan, for
Respondent,

The judgment of the Court was delivered by—

Bevan-Permay, J.—One Jugal XKishore, =2
Mahesri residing at Delhi, died ochildless leaving a
widow, Mugsaummai Dakho, who, during her life-time,
adopted her minor brother Murli Dhar. After the death
of Mussammat Dakho, Piari Tal, plaintiif-respondent,
a cousin of Jugal Kishore, instituted a suit in the
Court of the District Judge at Deihi against Kaln Bam,
the father of Mussammat Dakho and Murli Dhaw,
minor, under the guardianship of Kalu Rain, defen-
dants-appellants, praying for a declaration that he was
‘the owner of a certain house and its contents and for an
injunction restraining the defendants from interfering
with the said property. The suit was opposed on
behalf of Murli Dhar who claimed to be the adopted
-son of Jugal Kishore, having been adopted to im hy
his widow Mussammat Dakho-

The following two issues, amongst others not
imaterial, were framed :—

(1) Is the plaintiff not entitled to bring a suib
for a declaration as regards the house and
property therein ?

(4) Has Mussammat Dakho made a valid adop-
tion of Murli Dhar to her husband ?

With regard to the first issue, the contention of the
defendants was, that the plaintiff nof beisg in posses-
sion, & suit for a mere declaration without consequen-
‘tional relief would ngt lie. The locks of the Court of
the District Judge were on three of the rooms whilst
others were oceupied by tenants and, therefore, on the
-authorities. of Chinnammal v. Varedorijulu (1) and
Lachhmi Bai v. Hondi Bai (2) the Lower Court held
that the declaratory suit was maintainable, On the

fourth issue the Lower Court, whilst holding that the
factum of adoption has been proved, found that the
Adefendants had failed to prove that Murli Dhar had
‘been validly adopted and, therefore, granted a desree as

(1) (1891) . L. R. 15 Mad, 307, (2) 100 P, R, 1913,
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prayed for exeept with regard to jewellery. The defen-
dants appeal to this Court.

For the appellants it is again contended that under
the circumstances of ilie case a declaratory suit is not
maintainable. Lengthy arguments on both sides on this.
pointhave been addressed tous and for'tl.le plaintiff-res-
pondent it is prayed that if we are of opinion that the ap-
pellants’ contention is correct, he should be allowed to
amend the plaint so as to inclade a prayer for possession
on payment of the proper Court fee. We dv not propose
to discuss the large number of judicial decisions which
have been eited before us. In the Lower Court it was
admitted on behalf of the defendants as follows:—
“Three rooms inside the house are in the possession of
the Couxt, that is, the Court’s lock is on them.” It
may be that orviginally the locks were placed on the
premises to safeguard the contents and to enable lists.
to be prepared, but the locks continued to remain on- the
three rooms and it must be held that the Court was in
possession of those rooms. The parties were not. The
remaining portions were occupied by tenants who had
apparently notv attorned to either party. Iu their ap-
plication of the Tth August 1914 the defendants admit-
ted that they were no longer in possession of the pre-
mises under locks and asked for possession. There is
no cvidence that the tenants have attorned to the
defendants and in this respect the case can be distin--
guished from some of the rulings cited and relied upon.
Under the particular ecircumstances of this case we
agree with the Lower Court and hold that the suit as.
instituted is maintainable.

The main contention in this case relates to the vali-
dify of the adoption. The Lower Court has held that the-
defendants have failed to prove that the adoption was.
authorised by Jugal Kishore prior to his death and with
this finding we entirely agree. The parties are Ma-
hesris by ecaste. The home or place of origin of
Mahesris is in the Bikanecer State. Both parties were
agreed in the Lower Court that, in the matter of adop-
tion, Makesris do not follow the strict Mitakshara Law.
They were both agreed that the previous authority of
her deceased hushand is not legally necessary to enable-
a widow to make a valid adoption. But whilst the de _
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fendants contended that Mahesri widows have an un-
restricted power to adopt to their deccased hushands. the
plaintiff contended that such an adopiion conld e
made validly only with the consent of {he deceased
husbhand’s collaterals, In this Court an alfempt was
made on behalf of the plaintiff-vespondent {o take up
the position that even the consent of the collaterals
was not sufficient, but this attempt is futile in the
face of the plaintiff's own evidence. In the prasent
case the consent of the plaintiff was not ohiained and
the matter for decision is narrowed down to the
question whether, or not, amongst Maheseis, the consent
of the husband’s collaterals is necessary to o valid adop-
tion by the widow.

We agree that the burden of proof is on the defen-
dants-appellants, hut that burden is not so heavy as it
would have been, had the plaintiff been relying on the
strict Hindu Law and the defendants been left o
establish & custom contrary to that law. Here, the
evidence of both parties is that Mahesris, with recard
to adoption, are governed by custom and not the law,
but they differ as to what that custom is In this res-
peot the present case is very different from cases in
which it is sought to establish a custora contrary to the
ordinary personal law of the partles.

In discharging this burden of proof the defendants
are greatly handicapped by the fact thal they are
ealled upon to prove two negatives, (¢) nc authority to
adopt from the deceased husband and (&) no consent of
the collaterals. Itis admitted by the parties that if
the deceased husband gave authority to adopt, no ques-
tion of the necessity of the counsent of the collaterals
would arise. That is-to say, the question of custom
arises only in cases where the husband did not give
authority. Consequently, in all instances of adoption
by widows, tendered as evidence to prove the custom
relied on by the defendants, they have fo prove
that neither the authority nor the consent was given.
It is most difficult to do so The only persoms who
could prove both these facts: satisfactorily are the
adopting widows. Other persons could state .only
that so -far as they knew, the husband gave no
authority, or did not do so in their presemce. Again,
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the implied consent of the collaterals from the fact
of their presence at the adoption is consistent with the
position taken wup by either party. If, as a matter
of fact, the widow has an unrestricted right, recognised
by the collaterals, there is nothing surprising in their
being present at the adoption, and this fact does not
necessarily prove that their consent was necessary to the
walidity of the adoption.

The defendants have given 16 instances of adop-
tion by widows on which they rely. It is nof necessary
for us to discuss the details of cach. Of the se we in
timated at the time that two were of no use to the
defendants. The ohjections of the plaintiff-respondent
to these instances have been saummarised as follows : —

One was admittedly male with the authority of
the hushand. '

In 2, no collaterals were alive.

In another there is no proof that collaterals were
alive.

In 2, there was no property.

Cnpe is consistent with the consent of collateral s
who were childless and were present at the adoption.

In another the collaterals consented.

In the two remaining instances the witnesses did
not have sufficient information to be able to state whe-
ther or not authority or consent had heen given.

Apparently, the contention that in two instances
there was no property is not.correct. There was no im-
moveable property.

The  wituesses of the defendants have also
been attacked as partizans, but it is not shown that
the instances they quote did not ocour, and, in one
instance, the witness speaks to his own adoption and
some others are obviously within the knowledge of .the
witnesses. ‘ |

The defendants also rely on the evidence of a
number of witnesses, two of whom gave evidence in a
case of 1888, one of these latter being a chaudhri of
Mahesris, to the effect that, amongst Mahesris, widows
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had an unrestricted power of adoption and ecould adopt
in spite of there being no authority, or consent. The
defendants, on closing their oral evidenee, desired to have
a commission issued for the examination of cevtain
Mahesris of position with regard to the alleged custom.
In view of the fact that a commission had still to issue
on behalf of the plaintiff, that the case had not long
been pending, and of the importanse of the case, the
request mizht well have heen granted.

In giving the lists of witnesses of either side who
depose to custom apart from instances, the Lower Court
has omitted the two witnesses of 1833 and has come
to the conclusion that the weight of evidence ap-
peared to favour the plaintiit. But it is g bhe
noted that the majority of the defendants’ witnesses are
from Delhi whilst those of the plainiiff, with the
exception of three, are from various other places. Of
the three Delhi witnesses two are relations of the plain-
tiff. Had the Distriet Judee’s attention been called to
Mathre Das Karneni v. Sri Kissen Karnend (1)
it is possible he might have taken a different view
-of the value to be placed on the evidence and, though
the remark of the Lower Court as to the partizan
.character of some of the defendants’ witnesses is true,
the Court has described Lala Mina Mal of Delhi, defen-
-dante’ witness, as a well known and highly respectable
member of the Mahesri community. This witness fully
supports the defendants’ case and gives the largest
number of instances of adoption. He is also Vice-Presi-
dent of the Mahesri Mahasabhe of Aligarh aund pro-
duced a copy of the resolutions arrived at by that body
at Mathra the preceding vear, one of which is as fol-
lows :— !

“ Hamarz yahan riwaj hai ke chahe mard khare
g0d le ya Mussammat astri qod Fkhare lewe wo manzur
hat nikal nahin salkio.”

The Lower Court was of opinion that this assertion
ignores the controversial point whether the eonsent
.of eollaterals is necessary to validate an adoption by a
widow and it leaves the matter there. This, however,
ds not our opinion. The assertion of the right of the

(1) (1917) 44 Indian Cases B,
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widow is made without qualification and means that
she has an unrestricted right. We place considerable
ralue on this resolution as a statement of the right
to adopt amongst Mahesris by, appavently, a represen-
tative bodyv of that community possibly beeanse the
matter wanted clearing up. The resolution is in
accord with decisions to which we will presently refer.

e
|

The plaintifl’s witnesses also  gave instances of
adoption in which it is alleged that consent of colla-
tevals was given. There is no evidence of the nature
or formality of the consent. The deed of adoption and

- Mussamanad Dakho's will have also been referred to, on

behalt of the plaintiff, and an inference is sought to
be drawn from a false recital in the deed that the con-
sent of the collaterals had been obiained, that 1t was
known such consent was necessary and that no will
was necessary if the adoption was valid. We do not,
hewever, attach any importance to these documents in
the face of weightier considerations,

In Mathra Das Karnani v. Srikissen Karnani (1)
the Calcutta High Court held that, amongst Mahesris,
the widow had an unrestricted right to adopt to her
deceased husband in cases, as in the present one, where
her husband had separate property and was not a
member of a joint family and that neither the authority
of the hushand nor the consent of the collaterals was
necessary to validate the adoption. In this same
judgment reference is made to a Jjudgment of the
Chief Court of the Bikaneer State to the same effect.
‘We regret that we have not a copy of the latter judg-
ment. It is obvious that, a judgment of the Highest
Court in Bikaneer State, the home of the Mahesris, is
of the greatest value. The custom itself is not of an
extraordinary nature and is followed in Western India.
as part of the personal law applicable to Hindus, whilst
here in the Punjab it has been judicially held that
Jains and Kashmiri Pandits follow the same custom.
It is by no means a great innovation as the Lower
Cowrt appeared to think.

-The defendants have been able to produce a con-
siderable number of instances of adoption by widows

(1) (1917} 44 Indian Cnses 5.
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considering the small number of the community in 1919
Delhi and, although some of the instances ave nob ihmw-} e
it is w oﬂhv of comment that the plainfiff hasnot heen Kapv Raw
able to produce & single instance in which an adoption 7.
: Piar: Lat.

by a widow has been attacked.,

In Govi Kislien v. Gopi Nisien awnd others 8, case
No. 1824 of 19312, decided by the Chiel Cowrt of the

Pundzd,, the plea of cuslom had nct heon tnken, or put
in issue.

(75

We are of O]).LJ_HOD inat the defendants-appellant
have discharged the hurden plac:d on

them of proving
that. amongst Mabesris, a widow L the power to adopt
to her deceased husband without hie :wt!;(nng, or the
congent of his collaterals. No objection was taken in
the present case to the power of a widow to adopt lier
own brotler to her hushand and it is, therefore, not
necessary for us to go into this 1)01135 For the above
reasons we accept the appeal and dismniss the suis. En
view of the novelty of the point of custom en which
there was no precedent of this Cowrt, we direct the
parties to bear their own costs in both the Courts.

Appeal accepled.



