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APPELLATE CiVIL.
Before Mr, Justice Bevan-Petmon,
BHAN SINGH {Dzrevpart)— Appellant,
versus

GOKAL CHAND (Prarvrirr)—Respondent,

Civil Appeal No. 574 of 1918.

Res {ndieata—where botl parties appealed jrom decvee of frst
Conrt and Appellate Court disposed of both appeals by one judgment
accepting plaintiff’s appeal and vejeciing that of dejendant, separaie
derrees being guwen—and  defendont in his second appeal did not
file a copy of the decres passed on his appeal—Civil Procsdure Code,
Aot T of 1908, order 48 rule I—Tlatries in bahis—silent as ta
intersst—uwhether aral evidence of agreement fo pay inierest 45 admissis
ble—Indian FEvidence dct, I of 1872, section 92, proviso (2).

Plaintiff-respondent sued for recovery of Rs. 525 principal and
Rs, 412-8-0 interest on a dalt entty which made no mention of
interest. Tirst Court decveed Rs. 325 and interest abt Rs. 2 per
cent, per mensem, making a total of Rs. 448-8-0. Both parties
appealed, and the Lower Appellate Court wrote a judgment in
defendant’s appeal covering both appeals and aceepted. plaintif’s
appeal allowing Rs. 825, the amount givenin the entry and Rs, 284
ag interest, total Rs. 1,089, and dismissed defendant’s appeal. A
ghort judgment was also written in the plaintiff’s appeal referring
to the other and separate decrees were given in the two appesls.
Defendant then preferred a second appeal to this Court attaching
thereto copies of the two judgments and of the decree in plaintiff’s
appeal but not of the decree passed in his own appeal.

Hela, that as there was no valid appeal betore this Court in
respect of the decree of the Lower Appellate Court on defendant’s
appeal, the decision relating to the sum of Rs. 448-8-0 was final

and the present appeal in respect of this item was barred as ress
judicata.

. C.v, C.and B, (1) referred to ; Jogal Kishore v. Chammo (‘2) ,
distinguished. ‘

Held, also, that having regard to the concluding words of

. proviso (2) of section 92 of the Evidence Act, oral evidence of an

agréement to pay interest on the amount shown due in the entry

was admissible, sneh entries in- fahids not being of a formal
character,

Kishar Chand v. Gutan Ditla Mal {3}, distingunished.

Bura v. Mailio Shok (&) and Raghu Mal v. Bandu (5),
referred to. ‘ o , ‘ ‘ .
(1) 22 P, H. 15908, ' (3) 32 P. R. 1911.

(2) 85 P, R. 1906 (F. B). T {4y 104 P, R, 1901,
(8) 110 P. R, 1908:
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Second appeal from the decree of A. H. Brasher,
Esq., District Judge, dmritsar, dated_the 4ih December
1918, varying that of Khan Ghulam Hassen Khon, Sub-
Judge, Amritsur, duted the 6th July 1918, decreeing the
elaim in port.

Kuarix Siven, for Appellant.

ParpoMa¥N Das, for Respondent.

BevaN-PrrmAY, J.—The facts necessary to be men-
tioned for the purposes of this second appeal are that
the plaintiff-respondent instituted a sait against the
defendant-appellant for the recovery of Rs. 825 prin-
cipal and Rs. 412-8-0 intercst on a baki entry executed
by the defendant. The plainliff's case was that the
defendunt owed him Rs. 725 on a previous daki account
and that Lehi had been lost, while Rs. 100 had heen
advaneed to the defendant at the timo of signing the
entry of Rs. 325 now sued on. The Rs. 725 were made
up of three items, namely, Rs. 150, Rs. 350 and Rs. 225.
The first Court held that the plamtiff had failed to
prove the items of Rs, 1:0 and Rs, 350 and gave him

a decree for Rs. 825 with interest at 2 per cent. per

mensem, making a total of Rs, 448-8-0. Both parties
appealed ; the appeal of the defendant being No. 845 of
1918 and that of plaintiff No. 8351 of 1918, The Lower
Appellate Court wrote a judgment in Appeal No. 345
covering both - appeals and thereby he dismissed
the defendant’s Appeal No. 345 and accepted the
plaintiff's Appeal No. 251, allowing the latter Rs., 825
principal and Rs. 264 interest, or a total of Rs. 1,089.
The usual brief judgment was also written in Appeal
No. 81 wherein the plaintifi’s appeal was accepted for
the reasons given in Appeal No. 345. Separate decrees
were given in the two appeals. To his grounds of
second appeal in this Court the appellant attached
copies of the judgment of the first Court, the two
judgments in appeal and of the decree in Appeal
No. 351, but no copy of the decree in- Appeal No. 345,

For the plaintiff-respondent various preliminary
objections are raised. The first is that the appeal is
barred by time. In reply it is contended that the
appeal ‘15 not barred if the fime occupied in
obtaining a -copy of the first Court’s judgment
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is allowed and it is prayed that this be allowed,
Although at present the attaching of the copy of
the first Court’s judgment with the appeal is nota
rule of Court it is a practice which is observed and
insisted upon. 'The advantages of having a copy of the
first Court’s judgment attached to the appeal ave so
obvious that it is probable that the matfer will be
provided for in the rules. TUnder section 5 of the
Limitation Act T allow an extension of the period of
limitation as prayed for.

The vext preliminary objection is that there is nc
legal and valid appeal before this Court in respect of
the decree passed in Appeal No. 345 in the Lower
Appellate Court heeause a copy of that decree does not
accompany the grounds of this appeal, and that, there-
fore, the decree in that appeal is final and the items
covered by that decrée ave res judicata and cannot be
dealt with now. Reliance is placed on Order XLI,
Rule 1 of the Code of Civil Procedure and a number of
authorities ineluding C. v. 'C. and B. (1. For the
appellant it is contended in reply that it is not necessary
that eopies of both the appeals should accompany the
grounds of appeal in a consolidated judgment aund
reliance is placed on Jogal Késhore v. Clamme (2).

It is eclear that for fthe reasons urged by the
“respondent, there is no valid appeal in this Court from
the decree in Appeal No. 343, but that, to 1wy mind,
does not conclude the matter. The decision in Jogal
Kishore v. Chammo (2), relied on by the appellant, is
not on all fours with the present case. In that casetwo
suits for pre-emption were instituted by two rival pre-
emptors against the same defendant in respect of the
same property. Both cases were tried together and
disposed of by one judgment. Oune plaintiff was granted
a decree giving her the right to pre-empt within a
certain time and the other was granted a decree giving
him the same right.on the failure of the first. The
headnote is apparently wrong in statig that the same
decres was given and that each pre-emptor was impleaded
" as a defendant in the suit of the other, but that is not
material for the present purpose. The latter plaintiff

(1) 22P. R, 1908, © {5) 86 PR, 1905 (K. B).
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appealed only from the decree in his own suit and the
Lower Appellate Court held that the existence of the
other judgment and decree which had become final were
a bar to the appeal and dismissed it. It was held by a
Full Bench of the Chiet Court of the Punjab, whilst
admitting that the question was one of difficulty, that it
was not necessary to appeal from both the decrees. But
that case is distinguishable. In the present case the twe
appeals in the Lower Appellate Court were distinet
and related to different subject matters. In Appeal
No. 845 the defendant’s claim was that the plaintiff
was not entitled to the sum of Rs. 448-8-0 which had
heen allowed him by the first Court and in Appeal
No. 351 the plaintiff claimed that he was entifled to
Rs. 500 and interest which the first Court had dise
allowed.

The law of res judicata ia relation to two simul-
taneous decrees between the same parties is a difficult

- subject and the High Courts in India have not held the

same views and T may add that, beyond merely refer-
ring me to the judgment in Jogal Kishore v. Chammo (1),
no attempt has been made to argue the point involved
and no authority has been cited dealing with circum-
stances similar to the present. Ii appears fo me on
the general principles of the law of res judicata that
the present appeal in respect of Rs. 448-8-0 is barred.
It would be convenient here to state that the decree
in Appeal No, 351, a copy of which has been atfached,
is not merely for the further sum of Rs. 500 and
interest claimed in that appeal, but includes the sum .
of Rs. 448-8-0 which is the subject-matter of appeal
No. 345 and grants a decree for Rs. 1,089. Tt might
be argued for the appellant that the present appeal
arises out of the original suit for Rs. 825 and interest,
and that the question in issus bebween the parties in
hoth the first and the Lower Appellate Courts was
whether that money was due, or not, and that a decree
‘having ultimately been passed againét him for Rs. 1,089,
he is entitled to raise all questions permitted in second
appeal included in, or covered by, that deeree, and that -
he is so entitled irrespective of the fact that there
may be another simultaneous decree which purported

(1) 85 P. R. 1905 (F, B.)
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to modify the decree of the first Court and dismissed
his Appeal No. 345. But in my opinion, the proper
test is not the contents of a decree. We have o see
what was fhe matier directly and substautially in
issue in Appeal No. 845 and the only matter there in
issue related to the sum of Rs. 448-8-0. 7The decision
was -against the defendant-appellant and as I have
already held that there is no valid appeal before this
Court in respect of Appeal No. 845, it follows thas
the decision is final and this appeal in respect of the
Rs. 448-8-0 is barred as res judicate. The matter in
issue in Appeal No. 351 was different and it can make
no difference that both matters were dealt with by
the same judgment, though, as explained, there are two
judgments, and that the decree in Appeal No 351
included the Rs. 448-8-0. '

The third preliminary objection is that no second
appeal lies in respect of the items of RBs. 130 and
Rs. 350, that mere alleged error in weighing evidence
is insufficient and that the findings as to these items
are ones of fact. The appellant contends that there
is no evidence whatever on the record in suppuri of the
firdings inasmuech as the statement of the plaintiff
relied on by the Court was not made as a witness but
as a party and no opportunity was given to cross-
examine him, The record does mot bear out the con-
tention. The plaintiff was examined after the issues
were fixed, on a day fixed for evidence, Lie was given
the number 1 and the next witcess was numbered 2,
He was not cross-examined but that is immaterial. I
hold no second appeal lies in respect of these items.

There remains only the question raised by the
appellant vegarding the liability to pay interest. He
contends that the ahi entry of Rs. 825 contains ne
reference to interest and that, under section 82 of the
EBvidence Act, the evidence of witnesses, who allege that
it was settled at the time that interest was to be paid,
is inadmissible, that there are no preceding transac-
tions between the parties from which an agreement to
‘pay - interest can be implied, nor is th?re any direct
evidence on the point and that the plaintiff has ad-
mitted that no interest was agreed to, or fixed at the
time of borrowing the Rs. 150 and Rs. 850, Reliance

81y
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1919 was placed on Bura v. Mailia Shak (1), Raghu Mal

R v. Bands (2) and Kishor Chand v. Guran Dutia
Brax SixeE }/q] (8). It is also urged that the circumstances were
v peculiar as the defendant was suspected of being a
Gorar Cravp. party to the destruction of the previous bahi and fhat
the probabilities are that he was induced to sign a
fresh account on the advance of another Rs. 100 and
the promise that no interest would be charged and
that, otherwise, there is no explanation of an omission
to make any entry as to interest. The respondent
contends that Rs. 123 out of the total amount of
interestallowed is part of the Rs. 448-8-0 and can-
not he gone into and I hold that this contention
is correct. - He also contends that the item of
Rs. 225 is admittedly made up of Rs. 220 principal and
Rs. 25 interest from which an implied agreement
with regard to the payment of interest can be imipli-
ed. The question of interest has been somewhat
perfunctorily dealt with by both.the Lower Courts.
The finding of the first Court is not very clearly
expressed, but what it, apparently, found was that the
plaintift had proved that, at the time the entries
velating to the Rs. 825 were made, there was an oral
agreement between the parties that inferest was to be
paid, but that the rateof interest had either not been
agreed upon, or had not heen proved. The Lower
Appellate Court in effect accepts this finding and - also
holds that the rate of interest allowed is reasonable.
The contention of the appellant that evidence regard-
ing the oral agreement is inadmissible under section 92
of the Evidence Act is untenable. Theé judgment in
Kishor Chamd v. Guran Ditic Mal (3) relied on by
him in support of his contention is inapplicable. The
grounds of that decision are that the instruments sued
on weve Shal Jog hundis drawn -with the utmost for-
mality and could not be regarded but as documents of
a very formal nature and that, therefore, the alleged
oral agreement as to interest on which the Aundis were
silent, was not saved by the second proviso to section 92
of the Hvidence Aet. The concluding words of that
proviso, which are very material, are as follows :— “In
considering -whether or not this proviso’ applies the

(1) 104 P. R. 1501 (2) 110 P, R. 1908, .
. (8) 62P. R 1911,
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Court shall have regard to the degree of formality of the 1919

document.” Entries in bahis cannot be said to bear

any formal character and may be of various descriptions, DEaY Sivem

I hold, therefore, that the evidence relating to an Gok Yoo
: . L okar CHEAND,

oral agreement to pay interestis admissible under the

second proviso to section 92 of the Evidence Aect and

that the existence of such an agreement is a question of

fact which cannot be considered in second appeal.

For the above reasons 1 dismiss the appeal with
costs throughout.

Appeal dismissed.

APPELLATE CIVIL.

Before My, Justice Bepun~-Petman,

KHANDU LAL (DerenpaNt)—Appellant, 1919

O

VET SUS June 4,
FAZAL (PLAINTITF)— Respondent.
Civil Appeal No. 2800 of 1918.

Tndian Iimitation Act, 1X of 1908, Article 148—suit jor redemp-
tion of o lekha mukbi mortgage— Limitation—staréing poini of.

Held, that a suit for redemption of a lehlig-muihi morigage is
governed by article 148 of the Limitation Act aud the slarting point
of limitation is the date of the mortgage.

Ranja v. Musscmmat Fiaree (1), and Gahi Mal v, Shera (2)
referrved to— Also Rattigan’s Customary Law, VIIT edition, page 151,
and Ghose’s Law of Mortgage, IV edition, volume I, page 103.

Miseellaneous second appeal from the order of
J. Coldstream, Esquire, District Judge, Multan, deted
the 6th July 1918, reversing that of Lala Parsotam Lal,
Munsif, Multan, dated the 14ih February 1918 dismiss-
wng the sut.

Morz SacAr, for Appellant.
M. L. Purz, for Respondent.

(1) 99 P. &, 1869, (2) 90 P, R, 1881,
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