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a consideration of the facts, though one of the reasons 1919
given may not be sound, Mr. Prenter decided that the i
appellant should not be given the bonus of Rs. 500, FHsvsmax Dig
and with that order I refuse to interfere. It may be Hx‘m”t’brm
that the appellant has o remedy against the respondent Byvx, Lro.
based on the agreement aﬁeﬂ*ea, but that is a separate

matfer. I dismiss the appeal with costs.
Appeal dismissed.

APPELLATE OCIVIL,
My, Justice Abdul Rucof and My, Justics Martineu.

Musst. RAJ KARNI {DrCRER HOLDER)-— 1319
Appellant, R
Bersus June 8.
K ARM TLAHI (JUDGMENT-DEBTOR)—
Bespondent.

Civil Appeal No. 230 of 1918.
Oiwil Procedure Oode, Aot V of 1908, sections 47, 104 (R) and

-order 21, yule 40—ezecution of decrea—or der dv.sall'awmg an applica-
tion for the arrest of the mdgment-debtor——wheﬂzer open fo appeal,

Held, that an dppeal is competent fiom an order made
ander rule 40 of order 21 of the Code of Civil Procedure disallow-
‘ing an application by a decree-holder for the arrest and imprison-
-ment of his judgment-debtor, such an order coming within the
purview of section 47 of the Code,

Sewa Singh v. Dhaunkal (Y), Abdul Rehiman v. Makomed
Kasstin (2), Nayana Naskan v. Syed Ghulam (3), arnd Subbarama
dyyar v. drunachellam (4), referred to.

Iiscellaneous second appeal from the order of C. L.
Dundas, Esquire, District Judge, Jhelum, duted the 8k
October 1917, affrming that of Lala  Diwan Chond,
Senior Sub-Judge, Jhelum, dated the 11th July 1917,
dismissing decree- koldar s application for arrest of
judgment-debtor. ‘ '

Tsx CHawD, for Appellant

Nsewxo, for Respon&ent ‘

‘The judgment of the Court was dehvered by—

Apvur Raoor, T—The facts out of which this
-miscallaneous appeal has arisen are simple and the point
for declsmn is a short one. N .

(1) 69 P.w. 1895 - (3).(1908) 6.Indian Cas
(2) (1807) [ Tn. B, 21 Mad. 29; L(4Y {1918) 89 Tudinn Guses ¥
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One Thandi Shali held two money decrees against
Karm Tlahi. Execution proceedings were taken as to
one of the decrees. A house was sold upon which the
parties entered into a compromise. One of the terms of
the compromise was that the amount of the decrce
would be payable by instalments, and in case of defanlt
of any instalment the decree-holder would have the
power to recover the whole amount by executing the
decree against the person and property of the judg-
ment-debtor. A default having taken place the decree-
holder applied for the arrest and imprisonment of Karm
Tlabi. Thereupon the judgment-debtor was called upon
to show ‘cause why he should not be arrested and impris-
oned. Several objections were urged by him which
are given in detail in the judgment of the executing
Court. That Court accepted the objections and dis-
missed the application of the decree-holder for the
arrest and imprisonment of the judgment-debtor. This.
order was made under Rule 40, Order XXT, Civil Pro-
cedure Code. The decree-holder preferred an appeal
te the District Judge of Jhelum. This appeal was.
dismissed by the learned District Judge on the ground
that av order made under the above-mentioned rule
was not appealable. He was of opinion that the order
was neither appealable as an order under Order XLIII,
nor as a decree under section 47, Civil Procedure Code.
The decree-holder has come up in appeal to this Court,
and it is argued on his behalf that the order appealed
against related to the execution of a decree, and as such.
came under section 47 of the Code.

Reliance is placed on the provisions of clanse (7}
of section 104 in support of this contention. TUnder the-
said clause an appeal is allowed from “ an order under
* any of the provisions of this Code—imposing a fine or-
“ directing the arrest or detention in Civil prison of
“ any person except where such arrest or detention is in
“ execution of a decree.” ’

It is contended that the concluding words of the-
clause indicate that where an order directing the arrest.
or detention is made in execution of a decree, it is to-
be treated as an order coming under section 47.

In our opinion there is force in this contention-

‘which is supported by authorities, In a decision of the



VOL. L. ] LAHORE SERIES, 79

Punjab Chief Court Seww Singh v. Dhaunkal (1), it was
decided that an order made under section 337 («) was

appealable as a decree as it came within the purview of

section 244 (¢) of the old Code. A similar view was
taken by the Madras High Court in a case reported in
Abdul Rahvman v. Mahomed Kassim (2). The cases
of Nagane Naikan v. Syed Ghulewm (3) and
Subbarama Ayyar v. Arunackellom (4) also go to
support the cortention. In the face of these authori-
ties the decision of the lower Appellate Court cannot
be supported.

We therefore set aside the judgment and decree of
the lower Appellate Court on this preliminary point
and remand the case to that Court under Order XLI,
Rule 28, to be re-admifted under its original number
in the register of pending appeals and to be disposed of
a ccording to law, Cost will abide the result.

Appeal accepled.

1) 69 P, R, 1895, ‘ (3) (1909) 5 Indian C'ases §09,
(2) (1897).L L. R. 31 Mad, 29, (4) (1915) 32 Tudinn Cases 781,
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