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400 INDIAN LAW REPORTS. [V o l .  II

1924

June  10

K A L E N T H E R  A M M A L
V .

MA MI AND O n e  *

S u n n i M ahoincdan L a w — D iv d rcc—Divorcc by docum ent sent to the ivijs—  
Docum ent rea d  over to tli.c ivitno.'^scs— Secondary ev id en ce— E v idence A ct  
(/ of 1872), sections 60 a n d  63 i5i— Stah:mants of persons ivlio m erely h ea rd  
a docum ent rea d  w hether adm issible— Oral explanation by the husband, of 
contents o f docnm eni, n'Jictlicr constitnling a valid oral d ivorce—Necessity 
of intention to break the tie by the ivords used a n d  in no other way.

H eld, that a Sunni Malioinedan husband may divorce his wife by any words, 
susceptible of being interpreted as a pronouncem cut of divorce if the words are  
uttered with a  clear intention on his part to dissolve the con tract of m arriage, 

//cW , that w here a Sunni IVIahouicdan husband sent his wife a document 
divorcing her, and that document was not produced in evidence though a notice 
to produce w as served on the wife, oral evidence of those who m erely heard the 
contents of the document read was not admissible to prove the document.

H eld, fu rth er , that under the circumstances mentioned, the w ords uttered by 
the husband when explaining the contends of such a docum ent to the witnesses 
did not constitute an oral divorce as the intention of the husband wass to divorce 
his wife not by w ord of mouth at the time but.by a written docum ent sent to her. 

Kanayalal v. Pyarabai, 7 Bom., 139—referred  to.

Asha B i B i v. K a d ir Ibrah im  Rowther, 33 Mad., 22 ; M ating Chit U v. 
M aung Tha Kii, 4 U .B .R ., 135—folloived^

Tyahii on M ahomedan Law  ; A m eer Ali on M ahom edam  Law — referred to.

In the District Court of Pegu, the appellant 
instituted her Civil Regular Suit No. 74 of 1923 
for the administration of the estate of her deceased 
husband, Sheik Moideen. Her status was disputed 
by the defendants upon the ground that in his life
time Sheik Moideen had divorced her by an 
instrument in writing duly forwarded to her at her 
residence in India and also by an oral divorce pro
nounced against her at Tawa in her absence but in the 
presence of a number of witnesses. The District Court 
held the divorce proved and dismissed her suit.

* Civil F irst Appeal No. 74  of 1923 against the decree of the D istrict Court 
of Pegu in Civil Regular No. 8 of 1922.
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Against this decision the appellant preferred her present 
appeal in the High Court and the same was heard 
by a Division Bench composed of Young and 
Baguley, JJ.

The facts appear fully in the judgment of Baguley, 
J., reported below.

Pat key—for the Appellant.
Doctor—for the Respondents.

B ag uley , J.— Sheik Moideen died at Tawa in the 
Pegu District on the 29th February, 1920, leaving 
a fairly large estate* A suit was brought by Kalen- 
ther Ammal for the administration of his estate, 
which had been taken possession of by Ma Mi and 
Mahomed Esoof who are the defendants in this case. 
Kalenther Ammal claims to be the widow of the 
deceased. Sheik Moideen. Ma Mi also claims to be 
a widow of the deceased, and Mahomed Esoof claims 
to be his son.

The defendants raised a large number of issues, 
and the Court framed nine issues for trial Some of 
these have apparently been dropped by mutual consent, 
and others have not yet beeen tried. Evidence 
has been recorded at length, and issue No. 2 alone 
has been decided. Issue No. 2 ran as follows:—• 
“ Was  tliere a vali divorce between plaintiff and Sheik 
Moideen ?” And the Lowe Court has answered it in 
the affirmative. In this way Kalenther Ammal's claim 
to any interest at all in the estate of the deceased 
has been negatived, and her suit has been dismissed.

She now comes on appeal.
Defendants claim that the deceased had divorced 

the plaintiff. On examination of the evidence recorded 
by the Lower Court, it is manifest that a double 
divorce is alleged to have taken place—a written 
divorce which is said to have been sent to her in
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1924 India where she lived, and also an oral divorce 
kaleother pronounced against her in her absence by the 

deceased in the presence of witnesses at Tawa. 
The written divorce being a document, can only be 
proved in the way allowed by the Evidence Act.

The document itself has not been produced. The 
defendants allege that it was sent to the plaintiff and 
must, therefore, be in her possession. Notice was 
given to her to produce it Plaintiff denies that any such 
document exists. The defendants, in consequence, 
seek to prove the contents of the document by 
secondary evidence.

Secondary evidence is defined in section 63 of the 
Evidence Act, and the particular form of secondary 
evidence, which the defendants produce, comes 
under section 63(5). According to the witnesses 
whom they produce, Sheik Moideen executed this 
document in his house at Tawa. It was a document 
written in the Tamil language, and signed by him 
and attested by certain other witnesses. Tlie writer 
of the document has not been called as a witness, 
but witnesses are called to say that they saw the 
document signed, and had it read out to t!\em by 
the writer, or else it contents explained to them 
either in Tamil or Burmese, according to their 
nationality, by the deceased himself.

The first point to be considered is whether the 
statements of any of these witnesses are admissible 
as oral accounts of the contents of a document 
given by some person who has himself seen it. In 
my opinion, none of these persons can be said to 
have " seen" the document within the meaning of 
section 63 of the Evidence Act.

In Woodroffe and Ameer Ah's Law of Evidence 
(7th Edition) at page 489 it is stated that the person 
must have seen the original, It will not be sufficient
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that he heard it being read. No authority for this 1924 
statem ent is quoted. But in Maung Chit U v, Mauitg kaleothek 
TJia Ku (1), where the point in issue was how a 

judgm ent or decree, the original of which had btien 
destroyed, should be reproduced, t!u  le.inicd Ju d i
cial Commissioner remarked— " W h at was required 
was an oral account ol the contents of the iudgmyiit 
■or decree bv some one wlio had read the one or the 
o ther .” And there is also the stateQieiit-“-statenients 
of persons who merely heard judgment pronounced 
were not admissible in evidence.”

It  has been argued in the present case that, if a 
witness has seen a docum ent without reading it, 
nevertheless iinder section 63 (5), he becomes qualified 
to give evidence of the contents “ of the document 
tlirough iviiowiedge that he has acquired otiierwise 
than by reading it, or seeing it in such a way tliat 
he becam e acquainted v/itli its contents by so seeing 
it. W ith  this contention I am not in agreement.

Section 69 of the E vid ence  Ac I: says that oral 
evidence must, in all cases, be direct. If a person 
by merely seeing a document, possibly a document 
in a I'uiguage which he does not understand, or, 
possibly a docum ent which he is unable to read^ 
being illiterate, deposes to the contents of the 
document merely from what other people have told 
him about it, he is giving hearsay evidence. The 
man who reads out the document to him would 
certainly be entitled to give evidence of its contents.
B u t another person who repeats what is read out 
to him  is giving hearsay evidence of what would 
be legitimate secondary evidence, were it before 
the Court.

Section 63 (5) of the Evidence Act does not overrule 
the general principle of law that hearsay evidence is

(1) (1907-1908) 4  U .B .R ,, 135.



1924 ordinarily not admissible. Tlie reason for this is
kalenther quite understandable. The law says thatj if it is

possible, the document itself must be produced. If 
ANifôNE. the document itself is produced, there can be no
ba~ ^ y possibility of a mistake with regard to its terms. If

J .  the document itself cannot be produced, then the law
allows secondary evidence of its contents to be given. 
But it will be noted that in all forms of secondary 
evidence allowed by section 63 only one possibility 
of a mistake exists. The first three sub-sections of 
section 63 refer to copies made from, or compared 
with, the original. In each of these cases there is 
only one possibility of a mistake. The fourth sub-section 
refers to counterparts of documents as against the 
parties who did not execute them. Ordinarily speaking  ̂
it would be assumed that counterparts of a 
document would be copies of the original. Then we 
have sub-section (5) which says that a person who 
has seen a document may give his account of the 
contents of it. Here again, there is only one possibility 
of a mistake, namely, that the person’s memory 
may play false. It is quite clear that, if a person has 
only seen a copy of a document, there are two chances 
altogether, and, therefore, the evidence given by him 
would be of a different category to the secondary 
evidence allowed by law, and a person who has seen 
a copy of a document is not entitled to give 
secondary evidence of the contents of the original, 
see Kanayalal v. Pyarabai (2).

Again, a person who heard a document read 
out gives an account of its contents might 
make a mistake himself, or the person reading it out 
to him might have made a mistake. Again, we get 
secondary evidence one degree lower than that 
described by section 63.

(2) (1883) 7 B om ., 139 at 144.
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For these reasons 1 hold that merel}  ̂ because the 
witnesses produced by the defendants say that they 
saw the document, this does not entitle them to 
give an account of its contents, which is obviously 
derived from another source than seeing it.

Two of the witnesses cited by the defendants are 
Burmese witnesses and they were unable to read the 
document which was in Tamil. They say that Sheik 
Moideen explained its contents to them ; but it would 
seem that he also was unable to read it, for he was 
illiterate, only being able to sign his name. These 
Burmese witnesses are patently useless.

The others are Tamil speaking but none of them 
alleges that he has read the document.

I, therefore, hold that there is no admissible 
evidence of the contents of this document alleged 
to have been a talaknama or written divorce, and, 
therefore, I hold that the written divorce has not 
been proved.

We then fall back on the cjuestion of whether an 
oral divorce has been proved.

Two of the wdnesses, Manika Meera and Mada 
Sar, state that Sheik Moideen pronounced three 
talaks. The rest of the witnesses, with regard to this 
divorce, make no such allegation. I note that Manika 
]\Ieera was apparently silent on this point until a 
very leading question was put to him in examination- 
in-chicf. Mada Sar, on the other hand, says that 
Sheik Moideen uttered the word “ talak ” three times at 
the suggestion of the lugyis present. He does not 
specify which of the lugyis it was ; and none of the 
other witnesses who have been examined by the 
defendants make any suggestion that they told Sheik 
Moideen to utter the word “ talak ” three times or heard 
him utter it. It is in fact, not quite clear who were 
called “ lugyis.” Mada Sar says that a moulvi of the 
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mosque Was p re se n t ; but nobody else seems to have 
noticed him. It would then appear that of the six 
witnesses of the alleged divorce, who have been 
called, only two say that three talaks were pronounced, 
and one of them only made the statement in answer 
to a very leading cjuestion by the defendant’s counsel. 
I must then hold that a divorce by pronouncement 
of three talaks has not been proved.

The question then arises whether the statement 
made by Sheik Moideen with regard to the contents 
of the document, which he is said to have signed at 
the time, would constitute a divorce.

The parties are agreed to have been Sunnis, and 
subject to the Hanafi Law. In Tyabji's Principles 
of Mahonimedan Law, section 146, it is stated 
according to Hanafi Law, that where the husband utters 
ambiguous words, susceptible of being interpreted as 
a pronouncement of divorce, they effectuate a divorce 
if they are uttered with that intention.

Ameer Ali on page 545 of his work on 
Mahonimedan Law states that Sunnis, for the purpose 
of effecting a divorce also allow the use of an infinite 
number of formula. All tliat the law requires is to 
see that the words of divorce pronounced by a 
husband could show a clear intention on his part 
to dissolve the contract of marriage, and a Madras 
case of Asha Bi Bi v. Kadir Ihrahim Rowther (3) is 
to the same effect.

The point then arises as to whether the words 
uttered by Sheik Moideen, when he was explaining 
the contents of this document to the various witnesses, 
constituted an oral divorce. In my opinion they 
did not. In Ameer Ali’s v ôrk before quoted, at 
pages 535 and 546 it is shown that, if an oral divorce 
is in the correct form, the word “ talak ” being used,

(3) (1910) 33 Mad., 22.
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the divorce is effected even if the man had no 
intention of divorcing his wife. If, however, other 
forms of words are used, they must be pronounced 
with the intention of effecting a divorce.

In the present case I am unable to see how it 
can be held that Sheik Moideen was intending to 
divorce his wife by the words which he used in the 
presence of the witnesses. H is object at the time 
was—if the statements of the witnesses can be taken 
at their face value— to effectuate a divorce by a written 
document. He had no iirfeiitiou \i'licits06vcv o f
effecUng an oral divorce on the spot in her absence. 
Such a divorce would have been  quite unnecessary and 
superfluous in view of the talaknama which he had 
written at the time. The words, he used, or is said 
to have used, to the witnesses, were simply explana
tory of that writing, and were not intended by him 
in any way, to effect the divorce* It is true he had the 
intention of divorcing his wife, but no intention of 
divorcing her by word of mouth at the time, and, in 
consequence, the words which he uttered did not 
affect the oral divorce.

For these reasons I come to the conclusion that, 
at the time Sheik Moideen died, he had not divorced 
the plaintiff, Kalenther Ammal. It is impossible to 
pass orders in the case, because the issues, with 
regard to the status of Ma 
has not been decided ; 
been com e to as to the 
estate.

I would set aside the decree of the Lower Court 
dismissing the plaintiff’s suit and remand the. case 
for disposal on its merits. When the District' Court 
deals with the case now, it should come to a finding 
on every* one of the issues already framed in order 
that, if any further appeal is filed, the appellate Court

Mi and Mahomed Esoof 
nor had any conclusion 
extent or value of the
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k a l e n t h e r  may be in a position to pass final orders without
further delay.

Costs of the appeal to be costs in this case as
ultimately decided.
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E a g u l e y ,
J.

Y oung, J.— I concur.

1924  
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A PPELLA TE CIVIL.

Before S ir  Sydney Robinson, Kt., C hief Jnsticc, am i Mi\ Ju stice  Broivn.

HARDAYAL a n d  One

RAM DOO *

Account, suit for a n — Esfiniafcd value n'ifhin the ju risd ictio n  of the Snb- 
divisional Court— D ecree fo r  an am ount luithin. the ju risdictio n  of that 
Court— A ppeal claimiufl tin am ount ivithout the ju risdictio n  o f that C ou rt— 
F o ru m  of appeal w hether the District Court or the Hii^h Court— Bu rma  
Courts Act. 1923, section 9 (1) [h)— Lower B urm a Courts Act, 1900— B urm a  
Courts Act, 1923, section 7 (/̂ ), provisos 1 a n d  2— Suits Valuation Act (V II  
o f  1887), section 8.

A  suit for an account, the plaintiff making nn approxim ate valuation of the 
relief claim ed at Rs. 3,100, was decreed by the Subdivisional Court in the 
amount of Rs. 2,128-2-9. T he plaintiff appealed claim ing that he was entitled 
to an amount exceeding Rs. 11,000. The D istrict Court to w hich the appeal 
was filed returned it to be presented to the H igh Court under proviso 2 to 
section 7[b) of the Burm a Courts Act, 1923.

H eld, that the appeal, being from a Subdivisional Court, w hich has not been 
specially em pow ered under section 7 [b), proviso (1) of the B u rm a Courts A ct, 
lies to the D istrict Court.

H eld, also, that 'the appellant, by increasing the valuation on appeal, cannot 
change the venue of appeal.

H e ld ,fu rt h e i ,  that w here, in a suit for accounts, the Court entertaining it on  
the prelim inary valuation finds that the final valuation would be outside its 
jurisdiction, the proper procedure would be to return the plaint for presentation  
in the proper Court.

Bhupciidrci J^um ar C hakravarti v. P u rn a  C ha n d ra  Bose, 43 C al., 650 ; Golam 
Singh  v. Iitd ra  Coomar H azra , 13 O .W .N ., 493 ; H irjib h a i N av ro ji A nklesaria

* Civil First Appeal No. 103 of 1923 against the decree of the Subdivisional 
Court of Toungoo. in Civil R egular No. 84 of 1922,


