
CRIM INAL REVISION.
Before M t\ Justice 8coU-8nith and Mr. Justice Bun Has.

LO EINDA RAM-SEWA RAM (a c c u s e d ) —  
Petitioner,

versus
T h e  OEOWN— Respondent^

Criminal Revision No. 619 of 1919.
‘Ofiminal Procedure Gode, Act V of 1898, section 656- whether Bistriot

Magistrate can try a case under the Indian Factories Act, X I I  of
1911, where he himself, as Inspector of Factories, ordered ing^uiries
and sanctioned the 'prosecution.

Held,  that a District Magistrate^ wlio as Inspector of Fac
tories ordered an enquiry to be made anti in the same capacity 
sanctioned the prosecution, is disqualified by section 556 of the 
Code of Criminal Procedure from trying the ease.

Mangal v. 'Emperor (1) ,/eferred to. .

Queen, JBmptess v. ChencTii Beddi (2)_, disting^msiied.

Case reported by Khan Saliib Mirza Zafar Ali, Sessions 
Judge, Lyallpur, with his No. 491 of 15th May 1918.

B h a g -a t  E a m , P u r i , f o r  P e t i t i o n e r ,

Goyeenment Abvocatb, forJRespondent.
The facts of this case are as follow :—

On receiving information that certain factories at 
Lyallpur worked at night, the District Magistrate, 
.Lyallpur, by his orders dated the 3rd January 1918, 
required an Extra Assistant Commissioner to report. 
The Extra Assistant Commissioner visited the factories 
on the ensuing night and found the factory of 
liorinda Ram-Sewa Ram at work employing v/omen 
•without permission contrary to sections 24 and 2V o t  
the Act, and children under 14i years of age in defiance 
of section 23—and he reported accordingly on the 4th 
January. On receiving this repor̂  ̂ the District Magis
trate asked the Extra, Assistant Oommissioner to 
furnish details of the nights on which women were 
employed. This the Extra Assistant Oommssioner did 
the. next day (5th Jaiiii4a|.*y 1918) there©^

(1)- 5 P. W. R. 1919, '" ; \
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1919 District Magistrate recorded an order sanctioning- the 
following prosecutions under the Ĵ HGtovy A c t :

(a) Working at niglit against the
provisions of section 27, l\ac-
tories Act, ' 27 cases.

(b) Working on Sunday (section 22), 6 cases,.
(c) Employing Kesar, minor, with

out a certificate (section 23), 8 cases,
(d) Employing Ichhar, minor,

without a certificate. B cases.

Total ... 44 cases.-

After recording this order, he issued summons to 
the owner and manager of the factory in all the 
cases for 10th January 1918. On that date Lala  Devi’ 
Difcta Mai, Pleader, appeared lie fore the District Magis
trate on behalf of the manager of the factory and 
contended, infer alia, (1) tha,t tlie ITactory Act waa 
not applicable, because the number of persons simul
taneously employed Id the factory never exceeded’ 
49 on anyone day in the year (section 8 ( e ) ) ; (^) that 
section 27 did not contemplate that sanction of 
Inspector was required to employ women a t night.

The District Magistrate without taking any evi
dence or examining the accused overruled these con
tentions and imposed a fine of Hs. 50 in each case 
of class (a) and (d) and of Es. 10 in each of tlie 
remaining 11 cases. Thus the total of fines imposed 
was Rs. 1,760.
The proceedings are forwarded for revision on the follow
ing grounds :—

(1) There was no proper inquiry.
(2) It is doubtful whether the accused’s main

contention, that the Act was not appli
cable, could be overruled on a correct
interpretation of terni^ “ employed used, 
in section 3 (1) (e) and 2 (2).

Section (3) (1) (e) runs as below’:**
Nething in the following chapters shall apply tô  

any factory wherein on no day in the year are more
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than forty-nine persons simultaneously “ employed
Section (2) (2) defines “ employed.*’ It is difficult to 

say that chowkidars, clerks, store-keepers and others 
who do not work in a manufacturing process or handi
craft or in any other kind of work incidental to or con
nected with the manufacturing' process or handicraft, 
■etc., cah fall within the purview of “ employed.” It is 
clear that the term “ employed ” is defined to restrict 
its general signifiance and I am of opinion that in 
its restricted sense if; is not applicable to chowhidarSt 
etc.

Section 27 would not apply if the number 
of women employed was sufiB.clent in the opinion of 
the Inspector to make the hours of each woman not 
more than 11 in any one day. There was no evidence 

•on this point.
The District Magisti’ate was “ Inspector” too 

■and sanctioned the prosecutions as such. The illus
tration to section 556, Orimiaal Procedure Code, would 
•show that he could not try the cases himself. Pro- 
Tisions of section IPI, Criminal Procedure Code, were 
complied with, but that section did not govern the case.

The cases are of suOS-oieiit importance on account 
of the law points involved, on which an authoritative 
pronouncement is necessary. In any case there 
should be a proper trial.

The order of the Oourfc was delivered by—
SCOTC S m ith , J.—This is an application for revision 

of the order of the District Magistrate, Lyallpur, con
victing the petitioner of certain offences under the 
Indian Factories Act, XII of 1911. The ground taken 
by the petitioner’s advocate before us is that having 
regard to section 556 of the Orininal Procedure Code, 
Mr. Kitchin, who tried the case, had no power to do 
so, as he was personally interested in it within the 
meaning of the section.* It appears that the District 
Magistrate on receiving certain information directed 
-an inquiry to be made and as a result of the mquiry 
he sanctioned certain prosecutions under the Paotories 
Act on the 5th of January 1918. On the same day h« 
-directed that summons should issue to the owner 
jnauager of the of Lorinda Ram-Bewa
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1919 wMoli t h e  f a c to r y  belonged. He s u b s e q u e n t l y  t o o k  
c o g n iz a n c e  o f  th e  present c a se s  a g a i n s t  t h e  p e t i t i o n e r
a n d  convicted h im  o n  a number of charges.

556 of the Criminal
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The illustration to section 
Procedure Code is as follows :—

Ai as Collector, upon consideration, of information, 
furnished to him, directs the prosecution of B, for a 
breach of the Excise Laws. A is disq[ualifi.od from 
trying this case as a Magistrate,

In Qmen Empress y. GJienclii Beddi (1), a distinction 
was drawn between a case where a Magistrate directed the 
prosecution and where he simply autliorised tlie pro
secution. It was held that section 556 did not cover the 
case of a Magistrate who merely autliorised the prosecu
tion and that he was not thereby disqualified from trying  
the case. The facts of that case are, in our opinion, 
distinguishable. In the present cases the District 
Magistrate as Inspector of Eaetorics ord('rcd an enquiry 
tobe made and in the same capacity sanctioned the 
prosecutions. To all intents and. purposes lie directed 
the prosecutions. In our opinion tlio illustration to 
section 556 clearly applies to the present cases. W e 
are fortified in our view by a case of this Court 
Mangal v. Emperor (2), wherein it was held 
that a trial of an offence under section of the 
Indian Excise Act was liable to bo set aside under 
tion 556 of the Criminal Procedure Code where? 
Magistrate himself in the capacity of Talisildar 
ordered to prosecute and search the house of 
accused on the report of an opium contractor who 
neither a Collector nor an Excise Officer. We think there 
can be no doubt that the .District Magistrate in the 
capacity of Inspector of Factories was personally in
terested in these eases and therefore disqualified, from 
trying them.

We accordingly allow the revision and, setting 
aside the convictions and sentences in all the cases, 
direct that the petitioner be re-tried by some other 
Magistrate. The fines, if paid, will be refunded.

Bem sion allowed.
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