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Deéc, bt APPELLATE CIVIL.

Before Mr. Justice Prall

MAUNG SAN MYAING
v

U PON GYAW.*

Necessary partics to a morlgage suil —=Prior purlgadee—Person claiming hy
title paramonnt fo il of (he mplgugor—= Cioll Proceditre Code (V. of
1908), Ovrder 34, rnle L.

Held, that in a snit to enforce i1 morlgige, a0 prior morlgagee or i person
claiming to retain possession ol the land by o title paramonnl Lo Mt of the
* mortgagor, is uot n necessiy vt and that the question of his paramount
itle cannot he litigated in that suit.
Jaggeswar Dutf v, Bliubor Molvan Milra (1900), 33 Cal. 423 —joilowed.
Nga Paw Ev. Nga Sin, UB.R. (1910-13), O2mdistivtgnished.
Gour's Transfer of Propertly Act—rcferred fo.

Duti—for the Appellant.
Mukerjee—for the Respondent.

Prarr, Jo—Plaintiff sued for a mortgage decree
and sale of certain land  acanst the mortgagors
defendants 1 and 2. Defendants 1 and 2 adinitied
the claim.

The third defendant was added as 4 party bucanse
his name appeared in the revenue map as morigagee
and he was in possession,

The third defendant Maung San Myaiug adimitted-
Iy wus not a parly o the morfgase on which
plaintiff sued.

He set up a title paramount, denied  that  he was
a nccessary party wnd challenged the jurisdiction of
the Court alleging that the suit had been  under-
valued.  Plaintiff was granted a decree in both courts
agamst all defendants.

* Civil Second Appeal No, 178 of 1923 from the District Court of  Myingvan
in Civil Appeal No. 20 of 1923, ‘
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Third defendant now appeals on the ground|that
he was not a necessary party to the suit, that the
court had no jurisdiction and that the mortgage was
not proved against him amongst other grounds,

Under Order 34, rule 1, all persons having an
interest in the mortgage security or in the right of
redemption must be joined as parties.

Appellant set up a prior mortgage, which he alleged
had been converted into a sale. It is clear from
the explanation that a prior mortgagee is not a neces-
sary party to the suit.

Appellant is in possession and claims to be
owner, He challenges plaintiff's right to mortgage
the land.

It must be taken as settled law that the question

of his paramount title could not be litigated in the
present suit.

The question is exhaustively discussed in Gour’s
Transfer of Property Act, paragraphs 2096, 7-8 and
and 2130, where the authorities are cited in detail.

In Jaggeswar Dutt v. Bhuban Mohan Mitra (1),
which is one of the leading cases on the point it
was clearly laid down by a Bench of the Calcutta
High Court that a plaintiff-mortasagee cannot  be
allowed so to frame his suit as to draw into
controversy the title of a third party, who is in no
way connected with the mortgage and has set up. a
title paramount to that of the wmortgagor and  mort-
gagee. The facts in the case of Nga Paw E v. Nga
Sin (2) relied upon by the Appellate Court were not
similar. T hold therefore that appellant was not a
necessary party to the suit. Appellant’'s contention
that the mortgage was not proved as agamst him

must also succeed and on this ground the suit as

against third defendant ought to have been dismissed.
(1) (1906), 33 Cal., 425. (2) U.B.R. 191013, 92.

107

1923

Maune
SAN Myaine
.

U Pon Gyaw.

PRATT, Ja



108

1923

MAUNG
SAN Mvang
.

U PoN GYaw.

PratT, ]

1923
Dec. 10

INDIAN LAW REPORTS. {(Voi. II

It is not nccessary to go into the other grounds
of appeal.

The decree against third defendant Maung San
Myaing cannot stand.

The appeal is allowed and the decrees of the
lower Courts as against the present appellant  will
be set aside and the suit against him dismissed..
Appellant will be allowed costs throughout.

APPELLATE CIVIL.

Before Mr. Justice Young, Officialing Cluef Juslice, and My, Tustice Carr.

RAJ] CHANDRA DHAR
2.
MESSRS. K. D. O. C. RAY.*

Ea-parte decree, appeal from an—~Relevancy or olheraise of the question of due
service of summons—Proper course ko queslion due scrvice or propriely of
proceeding cx-parte—-Croil Procedure Code (17 of 1908), Order 1 X —~Waioer
of serwvice.

Held that in an appeal [rom an ea-parfe decree the only question with which
the Appellate Court is ordinarily concerned is whelher fhe evidence on the
record is sufficient to support that decree and that the question of due servive of
the summons is the subjecet malter not of an appenl from the decree but of
a special proceeding under Order 9 of the Civil Procedure Code.

Held further, that where a defendanl puls in appearinee, he st be taken
to have waived Lthe non-service of snnunons on him.

Jonardhan Dobey ve Ramdone Singh, 23 Cal,, 738 5 Hummi v. dsic-ud-Din,

39 AlL, 143—pllowed.

Sadhy Krishna Ayyal v, Kuppan dyyaugar, 30 Made, S4~dissented from.
The facts of this appeal arc fully stated in the
judgment of the learned officiating * Chief Justice
reported below.
Lambert (senior)—for the Appcllant,
Chari—{or the Respondent,

Young, O¥FFICIATING CHIEF JusTiCE~The only
arguments raised before us in this appeal were whether
the appellant had been duly served with a summons,

* Civil First Appeal No, 311 of 1922,



