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A PPEL LA T E CIVIL.

Before Ml'. .Illslice- P niU

MAUNG SAN MYAING
V .

U PON GYAW *

Necessary pay tics to a inorl.i^a.iir su it—f ’r/or nii>rt}‘i},iii'i'~—Person e.lahniufi hy 4̂' 
titleparam oiini to that of the inorl}i(tjior~-‘ Civil P roeednre Code (V o f  

1908), O rder  34, rnte 1.

that in a suit to enl'(.M'ce :i niurtgii^c, a prior iiiorl.ij.igcc or a person  
claim ing to retain posHessionof llK* land by a litk- i>ar;unontU Lo Huiil of lhe

’ m ortgagor, is not a  iiecessaty i u't and tivat the question of liis parainovinl 

itic cannot be litigated in (hat suit.
Jaggt'swar D ult  v. Hliiih'tii Molhin Mi Ira (I'W^i), 3.? Co!.,
Nga Paw E  v. Nga Sin , tr.B .R . (19 10 -13), <}2— d.isUminished.
Gour’s T ran sfer of Pro[it;rty A ct— referrcil lo.

Butt—loT the Appellant 
M'ukerjee—ioT the Respondent.

P ra it , J.— Plaintiff sued for a mortgage dccrcc 
and sale of certain land against the mortgagors- 
defendants 1 and 2. Defe!idaid'>' 1 ami 2 adfiiitted 
the claim.

The third defcridani: was added as a party bec'.iiise 
his name appeared in the revenue map as uiortgagec
and lie was in possession.

T h e  third defendant Maiing 8a,n iVlya.ing a d m itte d -• 
ly w"is not a parl:y (o t!u; in >iigagc on w hich  
pla intiff  sued.

He set up a title paramonnt, denied that he was 
a necessary party alid challenged the jurisdicti«;m of 
the Court alleging that the suit had been inider  ̂
valued. Plaintiff was granted a decree in both courts 
against all defendants.

^ Civil bccotid A.ppcal No. 17H oi 1 9 -3  fro iii the UiKlrict f'niirt <>1 Myingy;tn 
in Civil Appeal No* 20 of 1923.

106 INDIAN LAW REPORTS. [Vol. II



Third defendant now appeals on the ground 1 that ^  
he was not a necessary party to the suit, that the _ maung 
■court had no jurisdiction and that the mortgage was ' ' 
not proved against him amongst other grounds. pq n  g y a w .

Under Order 34, rule 1, all persons having an PRAtr, j.
interest in the mortgage security or in the right of 
redemption must be joined as parties.

Appellant set up a prior mortgage, which he alleged 
had been converted into a sale. It is clear from 
the explanation that a prior mortgagee is not a neces­
sary party to the suit.

Appellant is in possession and claims to be 
owner. He challenges plaintiff’s right to mortgage 
the land.

It must be taken as settled law that the question 
of his paramount title could not be litigated in the 
present suit.

The question is exhaustively discussed in Gour’s 
Transfer of Property Act, paragraphs 2096, 7-8 and 
and 2130, where the authorities are cited in detail.

In Jaggeswar Dutt v. Bhuhan Mohan Mitra (1), 
w hich is one of the leading cases on the point it 
was clearly laid down by a B e n ch  of the Calcutta 
H igh Court that a plaintiff-inortgagee cannot be 
allowed so to frame his suit as to draw into 
controversy the title of a third party, who is in no 
way connected with the mortgage and has set up. a 
title paramount to that of the mortgagor and mort­
gagee. T h e  facts in the case of Nga Paiv E v. Nga 
Shi (2) relied upon by the Appellate Court were not 
similar. I hold therefore that appellant was not a 
necessary party to the suit. Appellant’s contention 
that the mortgage was not proved as against him 
must also succeec^ and on this ground the suit as 
against third defendant ought to have been dismissed.

(1) (1906), 33 Cal, 425. (2) U.B,R. 191043, 92.
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1923 It is not necessary to go into the other grounds
maung of appeal. 

s a n M y a i n g  decree against third detendant Maung San
u PoNgymv. Myaing cannot stand.

p r ~ j . The appeal is allowed and the decrees of the
lower Courts as against the present appellant will
be set aside and the suit against him dismissed..
Appellant will be allowed costs throughout.
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im  A PPEL LA T E CIVIL.
Dec. 10 Before Mr. Ju siice  Yonnii, O jpdalm il C hief Jn s lk c , a n d  M r. Justice  C a r r .

RAJ CHANDRA I)HAR
V .

M ESSRS. K. r,). O. C. RAY.*

E x-pa rtc dccrcc^ appeal fro m  a n — Relcvaiioy or olluuwii^t' oj ihe qncUion o f due  
scrvicc of SI m m  oils— propcr coiirsc to (;in'slioii d u e  sctvicc o r propriety  o f  
■proceeding cx-parte— Civil P rocedure Code ( f ' l ) / O r d e r  I X .— W aiver  

of scrviee.
H eld  that in an appeal I’rom an ex'p nrte  decree the only c[iifsti(*ti wilh w h ich  

the Appeilate Cour/.' ih ordinarily conccniL-d is whel.hcr the cviclcnce on Iht 
record is sufficient to support that clccrce and tliatth i: question of chie serv ice  oi’ 
the ssiimmons is the su b jcd  m atter not of an appeal from  the clccrec but (»»: 
a special proceeding under Order 9 of the Civil Procedure Code.

H eld  fa rth er , th at w here a defendant puts in app caran ce, he m ust be taken  
to have waived the non-service of siuntnorifi on hiuu

J o m r d h n n  Dabc.y Va Ramdone, Singh, 23 Cal., 738 ; Hiimtyii y. AirJ'>iid-Din, 
39 All., 1A3—followed.

S a d h u  K rishna Ayyah  v. ICuppim Ayyangat\ 30 MiuL, S4--diHsetitcd fro m .

The facts of this appeal are fully stated in the 
judgment of the learned officiating Chief Justice 
reported below.

Lambert (senior) —for the Appellant.
Chari—lot the Respondent,

Y oung , O f f ic ia t in g  C h ie f  J u s t ic e .— T he only 
argum ents raised before us in this appeal were w hether 
the appellant had been duly served with a  summons^

* Civil F irst Appeal No, 311 of 1«}22.


