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curable by section £33, and that the confessicn must”
therefore, be excluded.

The rest of the evidence is insufficient to support
the convicticn. Ata Mubammad’s statement that he
left the boy with Farid is o proof of the latter’s guilt
in the absence of evidence to show what bappened to
the boy afterwards. The presence of blood-stains on
the appellant’s shirt and khes, and bhis pointing out 2
well in which a gandase, said to belong to Fazal, was
found are also facis frcm which alone no inference f
guilt can he drawn. The appellart is said to have
pointed out cther piaces also, but his doing so does not
advarce the case for the prosecution as it did rot lead

to the discovery of ary material facts not already
known.

‘We must accordingly hold that TFarid’s guilt has
not been proved, and accepting his appeal we set aside
the conviction and sentence and acquit him.

Arpeal accepled.
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Civil Appeal No. 1156 of 1917,

Indion Evidence del, I of 18782, seetion 91—sust for recovery
of money adeanced on a burdi wlich was signed shortly apter the-
money was aciually paid—Hundi v syfficiently stampea and inad-
missille 1n evidence— ulkether plainiay has a canse of ucion inde--

pendent of the hundi.

The defendant C. 8, applicd to tle Amritsar National Insur--
ance and Bankivg Company for a lcan and in his application stated
the security as “ personal security on a Aunds payable aiter 3
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moutbs.”” The Directers of the Compiny sanctioned the loan and

the money was paid to C. 8. less a certain amount deducted
ag nterest in advavce for 3 months and C. 8. thumb-mark-
ed the Barker's voucher. The same day C. § executed =
%u:di promising to repay the money to the Company =after ninety
days. The Counpany snbsequently assigned their claim to the
Nutional Banking Company, Amritsar, and the latter at first sued
on the Zundi, but finding that it wus insufficiently stamped, put in
ap amended plaint in which they claimed simply to recover the
‘money advanced with interest.

Held, that the loan having been granted on the security of
a Aunde (the exceution of the Awunde being for certain reasons
pos-poned till & shoit time after the money bhad actually been paid
to the defendant) the plaintiff had no cause of action independent of
the Aundd, and as the duadé was inadmissible in evidenre and, as
gection $1 of the Evidence Act forbids secondary evidence, the
plaintiff’s suit must fail,

Sheo Lasv. Kanbaya Lal (1), Bakhshi Ram Lablirva v. Kala
Ram (2), and Ganga Ram v. Amer Clhand (2}, and C. A. 2865 of
1916 unpublished, followed. '

Baij Nath Das v. Salig Ran (%), not followed.

Second appeal from the decree of S. Wilberforece,
Esquire, District Judge, Ferozepore, dated the 2ud
Mareh 1917, affirming that oy Sheikh Muuir Hussqin®
Subordinate Judge, 2nd class, Ferozepore, dated the 18th
April 1916, decreeing plaintiff s claim.

M. 8. Bracar, for Appellant
8. K. MukERJ1, for Respondents.

The judgment of the Court was delivered by—

Curvis, J.—The plaintiffs in this case are the Na--
tional Banking Company, Amritsar, and the principal
defendant is Bhar Chanda Singh of Ferozepore. The
second defendant, namely, the National Insurance and
Banking Company, is only a proformd defendant. Bhai
Chanda Singh applied to defendant No. 2 for a loan and
a reference tg his application shows that in the column
showing what security was offered, Bkst Chanda Singh
stated the security as * personal security on a hurdé
payable after three months. ” The application was re-
ferred by the Manager of the National Insurance and

" Banking Company to the local directors who sanctioned
the lban, and accordingly the Bank paid the defendant

(1) 61 P R. 1838 : (8) 8P, R.190%,
(2) 42 P. R, 1805, (4) (1912) 16 Irdisn Cases 38,
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Ra. 2,200 less Iis. 44 deducted as interest in advance for
three months. This payment was made on the 26th
August 1913 and Bkai Chanda Singh thimb-marked
the Bank Memorandum (Exhibit £. 8). The same
day Bhai Cbanda Singh executed a hundi promising
to pay the Bank the sum of Rs, 2,200 after ninety
days. The National Insurance and Banking Com-
pany subsequently assigned their claim to the
National Banking Company, Amritsar, who at first
sued on the Zundi, but finding that this suit would fail
by reason of the hundi being insufficiently stamped, the
plaintiffs put in an amended plaint in which they claim-
ed simply to recover the money advanced with interest.
The lower Courts baving decreed the claim Bhat Chanda
Singh appeals to this Court, and on his behalf various
pleas have been raised. We do not propose to desl with
all those pleas as we are of opinion that the appeal can
be decided merely with reference to one plea, which is as
follows : ~—

On bebalf of the appellant it is urged that the loan
transaction was incorporated in the hundi, that the hundi
is the only legal basis of a suit ; that the hundi itself is.
nadmissible for want of sufiicient stamp, and that other
evidence of the transaction is barred under section 91 of
the Evidence Act. The learned District Judge holds that
there was a separate transaction independent of the ex-
ecution of the hundi, and that the contract was not em.
bodied at once in the hnundi. The judgment proceeds :—

# Mohan Lal, the Juuski of defendant, states that a voucher
wag only signed when the money was advanced, and that no fuuds
was executed as no hundi paper was available. Ram Dal, another
Munshs of the defendant, went out and obtained stamp paper and
then eent the Aunds to the creditor. Thore was thus a transaction
altogether separable fro.n the exesution of the lund:”

We are quite prepared to accept the learned

" Judge's findings as to facts, but taking the facts to be

as stated by him we are quite unable to find that there
was more than one contract ‘between the parties. On
the facts as found by the learned District Judge it was
simply a case of a loan being granted on the security of
a hundi, the execation of the hundi being, howerver,
postponed for certain reasons till a short time after

the money had actually been paid to the defendant.
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The original plaint simply recites that the defendant
took the money and wrote a kundi. The amended plainé
states that the defendant took the money on a voucher,
and promised to give a Ahundi and wrote and sent the
hundi the same day. The voucher or memorandom itself
confains no promise to pay and the defendant’s apptica-
tion for a loan in which, as already stated, he spoke of a
hundi as the security tobe offered for the loan, leaves no
doubt whatever that the agreement between the parties
from the beginning was that the monay should he
advancad on the security of a hundt. In fact, the learned
District Judge does vot find otherwise. All that he
says is that the econtract was not embodied at once
i the hundi, and that thus there was a separate trans-
action independent of the execution of the hundr. Tak-
ing it as correct that the woney was first paid and
the hundi exccuted later on in tha day, we are still
unable to hold that there were two “contracts, and that

" the wmoney was not advanced on the security of the
hundr. ' ’

On behalf of the respondenfs it has been argued
before us that the hundi was subsequently offered
merely as a collateral security. Now had the case
been that the money had been first advanced on the
defendant’s personal responsibility, and that a subse-
guent demand for better security had been male-aud
the humdi theu executed, no doubt there would have
been two different contracis between the pariies, hut
as it is, weare quite unable to hold that there were
any separate contracts. We have been veferred to
Sheo Das v. Kanhaye Lal (1). There it was laid
down that thiugh in certain casss where a negotiable
instrument, taken on account of a pre-existing debt is
inadmissibie in evidence, the creditor may sue for
the original consideration, yet when the original cause
of action is the instrument itself, and does nob exist
independently of it, the plaintiff cannot sue except
upon the instrument. A similar ruiing” is Bakshi
Ram Lobhaya v. Kake Bam (2) which lays down
that whether there is a cause of action -independent
of the instrument upon which independent evidence
may be given, depends upon the question whether the

(1) ol P, R, 1888, (2} 42 P. R, 1895,

821
Cuaanps SiNGE
.

TEE A¥EITIER
Baxxine Co.

at



1921

CraANDA SINGH
v.
TEE AMRITSAR
Baxxineg Co,

334 INDIAN LAW REPORTS, [ voL. 11

plaintiff can allege any contract as the basis of his.
suit which is not the contract reduced to the form of
a document. See also Ganga Ram v. Amir Chand
(1). A different view hasno doubt been held in an
Allababad decisicn published as Bai#j Noth Das v.
Sal:g Ram (2), but in Civil Appeal No. 2865 of 1916
a Division Bench of this Court has refused to follow the
Alla' abac ruling and huas adhered to the rulings of
this Court, already veferred to, and we have no hesi-
tation in doing the same. There was in the present
case no cause of action independent of the hunds,
for it is clear that the money, even though advanced
4 short time hefore the actual execution of the hundi,.
was advanced on the security of the hundé, and that
the agreement between the parties was thai the loan
should be made in consideration of the kundi. We
hold, therefore, that the plaintiffs have no cause of
action independent of the hwndi and as the Aunds is
inadm’ssible in eviderce and as section 91 of the

Evidence Act forbids recondary evidence, the plaintiffs
must fail. '

We sccept the appeal and, reversing the decisions:
of the Lower Courts, we dismiss the suit, but as
the defendant succeeds on a purely technical ground

and not on the merits, we leave the parties to bear their
own costs in all Courts.

Appeal accepted.

Nttt s

(1) 66 P, .19 6. {2) (1912)16 Inlian Cases 83.



