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Before Mr- Justice Martineau.

ALT HUSSAIN- KHAN—
■ v e r s m  A ugust 14.

HAH'CHAE/AN DAS—Bespondent.

Criminal Revision No. 7 9 3  of 1921,

0 1'i-mlnal Procedure Cole, A g £  7 of 1S )̂8, sections 197,195— order 
passei hy a Bistrict Judge tmiitr secHon iQ'y— whether open to revision> 
by the High Court.

The respondeat, a practising "Vakil, applied to tlie District 
Judge at Hissar f o r  sanctiiui under section 197; Criminal Procedure 
Code, to prosecute the petitioner, a Subordinate Judge, for offences 
Tinder sections 500, o04-j and 506, Indian Penal Code, in connec­
tion with an incident which occurred while the petitioner was 
hearing a case in his Court. The District .Judge ordered a notice 
to issue to the petitioner to show cause why sanatioa should not be 
granted, and petitioner then filed an application to the H igh
Court for the revision of  that order.

Held, that the application for revision was not maintainable 
as the order complained o£ was an executive and not a jadicial
order. The distinction between the provisions o f section 197 and
those of section 195 of the Code explained.

t o .

Nando Lai Basah v, MUter (1), followed.
Gre^ V. North-Western Raihoay Adminisiration, (2), referred

Bevision from the order o f Mai 'Bahadur Lala Sri 
Eairii Poplaii Dktrict Judge, Hissar, dated the 16th 
April 1921, directing the petitioner to show cause why 
the application for prosecution should not he granted.

G arden N oad, K habim  A l i  Shah and Ip tik h a e  
A li , for Petitioner.

J ag  ah  2^ath , for Bespondeat.

(1) (1599) I.L .R . 26 CaL 852. (2) 13 P. B . (Ct.) 1891.



V.
Hascharaf Das.

1921 MAi^TiNEAr, J .—The respondent, wKois a Yakil
— - practising at ilissar, applied to the District Judge of

Ali H ussain Hissar for sanction imder seotion 197, Criminal Proce-
Khah dure Code, to prosecute the petitioner, Sardar Ali Hussain

Khan, Senior Subordinate Judge, for offences under sec­
tions • 00, 50Ji and 506, Indian Penal Code, in connection 
with an incident which occurred while the petitioner 
was hearing a case in his Court on the 4th November 
1920. The District Judge ordered a notice to issue to 
the petitioner to show cause why sanction should not 
be granted, and the present application has been made 
for the revision of that order under sections JliSo and 
439, Criminal Procedure Code.

• On<e of the objections urged on behalf of the res­
pondent is that the order is an executive and not a 
judicial order, and that, therefore, the present applica­
tion is not maintainable. In my opinion this* objection 
is.correct. The granting of sanction under section 197 
is clearly not a judicial but an executive act where th& 
authority granting the sanction is the Government, and 
it is difficult to see how it can assume a different charac­
ter if the sanction is granted by a Court. Courts exer­
cise executive as well as judicial functions, for in­
stance in imposing fines upon ministerial officers under 
section 36 of the Courts Act,

There is a wide distinction between the provisions 
of section 197 and those of section 195 in regard to the 
granting of sanction. Section 195 not only prohibits a 
Court from taking cognizance of certain offences, except 
with the previous sanction or on the complaint of Cer­
tain authorities, but lays down the nature of the sanction 
required specifying what it must contain and what It 
Deed not contain. In section 197,-on the other hand, no 
particular form of sanction is prescribed, and the section 
merely provides that no Court shall take cognizance of a 
certain class of offences unless the sanction of one of cer­
tain specified authorities has been obtained. Further, 
Jhere is no provision in section 197, as there is in section 
195, by which a sanction given or refused may be revoked 
or granted by a superior authority, and it is also notice­
able that whereas it is provided in section 439 that the-
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"Higli Court may exercise aay of the powers ODEfercad on IfSl 
■a Oourfc of appeal by sectioQ 105, it eonfeaias ao reference 
to section 19 /. It was in faot lield ia 2fa ndo Lai Basak Atr Hwsaih 
V. Mitter (1) tliat mider the revisioaal powei'S eoafarred mah 
by tlie Crimiiial Fi'osedai' ŝ Code fclie H ig li Ooin'fc has no 
authodfcy to iaterfere with an order made by a Subordi* 
nate Goiirt granting or refusing satictioa under sec­
tion 197.

It is 00 a tended on behalf o! the psiifcioaet that a s 
the matter has been treated by the District'Judge as ci 
judicial onS;, it eau be treated hera also ux thd same way, 
aud Qreyr, N'orth- JFesiern Ttailwaij AchmmsOration (2) 
has been cited ia . this connection, bat I cannot agpee 
with this conteafcion. A'l executive proceeding does 
not become a judicial proceeding merely because the 
Court regards it as such.

I hold, therefore, that this applicafcion cannot be 
-'entertained and I dismiss it.

Apptioation rejeokd.
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, ( l )  (1899) I. h. Li. 33 Gal. 352. (-3) 13 P. E. (Or.) 1831.


