VOL. 11 ] LAHORE SERIES. 263

We are completely satisfied that the sale by Sohna
"Mal without the consent of his two brothers was look-
ed upon from the beginning as an excellent piece of
business, that Dhanpat Rai'and his brother, and later
his nephcws gladly acquiesced in the sale and allowed
the vendee to make full use of the property and to erect
a costly building, and that it was not until enhance-
ment in valne made it worth their while to do so that
they had any idea of attempting to upset the sale. We
find that there has been such acquiescence as estopped
the present assertion «f their rights by the plaintifis,
and we dismiss the appeal with costs.

Appeal dismissed.
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Hindu Low— Joint Hindu fomily~liability of son for hi®
Sather’s dcbis—morey decree against fother, whether enforceable
against co-parcenary properiy—Onus probandi—bond executed by
a major in seitlement of previons bonds executed by him during
minority— whe'her o *“ premise without corsideratson”—Indion
Contiact Aot, 1X of 1872, section 25 (2). Lo

A. R. and lis minor son R. R., the present plaintiff, con-
stituted a joint Hindu family. On 4th August 1914 A, R.
having attained majority entered into 2 tonds for Rs. 1,000
in settlement of 6 earlier bonds executed by him and his mother:
while he was a minor. On the 3rd May 1917 the d¢
obtained a simple money decree on the- basis of thié
R ~1;000, ‘dnd. in . exsoution: thereof -mbtashed. o
A, R. which weve. g
by R. R. and -when:i xejecy ‘ Xecuiing
the present suit ‘was -filed- praying. for a declaration that the
properly in question was ‘nob liable to: attachment and gale  in
execution of the decxee .against AL B. The lower Appellate :
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Rawt Ramgan  Court held that plaintiff had failed to .prove that the debt was
. P incurred for an illegal or immoral purpose and that the question
Basanr Rar.  of illegality of the debt by reason of the fact that the original
bonds had been executed by A. R. while he was a minor was
immaterial as A. R. had ratified them after attaining majority
by executing fregh bonds.

Held, by the High Cows, (1) that a money decree against:
a Hindn father for « debt which was neither illegal nor immoral,
whether ineurred for family purposes or not, may be enforced in
bis life time by the execution sale of the entire coparcenary pzo-
perty and is binding on the sons, and (2) that in order to absolve a
Hindu son from liability for his father’s debts it is not enough te
prove that the father was a man of extravagant and vicious habits
butthere must be some definite connection established between the
debt and the expenditure.

Held also, that baving regard to the provisions of clause (2)
of section 25 of the Indian Contract Act, - the bonds of 4th August®
1914 executed by A. R. could not be held to be *promises with-
out consideration * as although a promise by an infant is in law
a mere nullity and void, it is otherwise where the agreement is
made by a person of full age to compensate a promisee who has
already voluntarily done something for the promisor, even at a.
time when the promisor was a minor and unable to contract.

Karm Chand v. Mussammat Basant Kaur (1) and Mussam-
mat Kundan Bibi v, Sree Narayan (2), followed.

Held further, that the onus of proving that the debt was.
non-existent or illegal and that he was in consequence relieved
from his pious obligations to discharge it was clearly upon the
plaintiff, the son, and he having failed to discharge it the joint pro~-
perty was liable,

Natasayyan v. Ponnusami (8), followed.

Second appeal from the decree of A. E. Martinean,
Esquire, Distriet Judge, Jullundur, doted the 22nd
December 1917, reversing that of Bhagat Jagan Nath,
Subordinate Judge, Ind class, Jullundur, dated the 81lst
July 191Y, and dismissing plaintiff’s suit,

SEEO0 NARAIN, for Appellant.
JagaNn Narg, for Respondents. _
The judgment of the Court was delivered by—
. Morr Sagar, J.—This isan appeal from a judg-
ment and decree of the Distriot Judge of Jullundur
SOV ETRRI0IL O (2) (1908) 11 Cal, WL N, 185,
"(3) (1392) L L. R, 18 Mad, 99.
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The plaintiff Ram Rattan is the son of the 2ud -defen-
dant Achhru Ram, these two coustituting a joint Hindu
Family, On the 3rd May 1917, the defendant Basanta
- obtained a simple money decree against the other
defendant Achhru Ram for Rs. 1,000 on the basis of
two honds dated the 4th August 1914, and in execution
thereof attached certain houses of Achhru Ram situate
.irn the jurisdiction of the Jullundur Court which were
admittedly joint family properties. Thereupon the
plaintiff applied to the execution Court to raise the
attachment on the ground that the money debt i the
decree against his father was tainted with immorality,
and hence the joint family property was not liable for
the payment of the same.

The executing Court vefused to raise the attache
ment, and the plaintiff thereupon instituted a regular
suit out of which the present appeal has avisen. In
this cuit the plaintiff reiterated his allegations as

regards the immorality of the decretal debt, and prayed.

for a declaration to the effect that the property in
question was not liable to attachment and salein execu-
tion of the aforesaid decree.

The following two issues were fixed by the trial
Court :—

1. ‘Whether the decretal debt in execution of
which the houses in question had been
attached was horrowed for the benefit of the
family, and the said debt was in conse~
quence binding on the plaintiff, o

2. Whether the loan was taken for immoral
purposes and consequently the houses in
question were not liable to attachment and
sale, o

' The Subordinate Judge 'while - rasording "hi§” judg-
ment was of ‘opinion that the first issue was alfogether
unnecessary, and e, therefore, gave a finding on the
2nd issue alone. The Subordinate Judge found that
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it had not been proved that there was any connection
between the immoral purpose, and the debt contracted,
but that there was a general presumption that the
debt was tainted with immorality, as the borrower was
at the time leading an immoral life, and had no trade
or Lusiness necessitating borrowing of loauns. Another
point raised by the plaintiff at the time of the arguments
that the debt in ques?ion was illegal, inasmueh as the
six bonds in lien of which the bonds sued upon had been
obtained were executed during the minority of the
defendant Achbru Ram, was disallowed en the ground
that it had not been raised at an earlier stage of
the casc, and becaunse that there was no issue om
which evidence could have been adduced -by the
parties. Onh appeal the. District Judge disagreed
with the view taken by the ‘Subordinate Judge, and
beld that the plaintif in order to succeed must

. prove that the debt in question was contracted for

an illegal or immoral purpose, and that it had not.
been shown that at the time when the woney had
been borrowed, the plaintiff’s father had launched
out into alife of debaucliery or was a notorious prof-
ligate. On the question of illegality of the debt
by reason of the fact that the original bLonds had
been executed by Achhru Ram, while he was a
miror, the District Judge bheld that this was im-
material as Achbin Ram had ratified the bonds by
executing {resh ones in August 1914, after reaching
the age of majority. Hc accordingly dismissed  the
plaintiff’s suit. A second appeal has now been pre-
ferred to this Court, und we have heard the case
argued at considerable length by the counsel ap-
pearing on hehalf of their vespective clients. Two
points have been conceded before us by the learned
counsel appearing on  bebalf of the appellant, and
no arguments have consequently been addressed there-
on, viz. (1) That a money decree against a Hindy
father for a debt which was neither ,illegal, nor
immoral and whether incurred for family purposes

cr not way be enforced in his life time by the

execution sale of the entire coparcenary property

~and s binding on the sons; and (2) That in order

to-abkolvea - Hindu son from liability for his father’s

.. debts, it 18, not enough to prove that the father
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was 4 man of extravagant and vicious habits, but
that there must be some definite connection establish-
-ed between the debt and the expenditure,

The main contention of Pandit Sheo Narayan
for the appellant is that the decretal debt, for the
payment of which the property in suit was sought
‘to be made liable, is & debt which has no existence
in the eye of the law, and that consequently
no obligation attaches to the son to satisfy this
debt by the sale of the coparcenary property. He
argues that the bonds of the 4th August 1914,
which were the foundation of the decree subsequent-

ly obtained by the defendant No.1 Basanta, were
- executed by the defendant Achhru Ram, on atfain-
ing majority in settlement of the six earlier bonds
-executed by him and his mother, Mussammaé Tabi,
while he was admittedly a minor, in consideration
-of his having received from the obligee certain sums
of money during the time of his minority, and that
.as he could not incur any debt, while he was a
minor, there was no debt which the defendant Ba-
-santa- could have recovered at the time the.-bonds
were executed, and that they were consequently bad
" for want of consideration. The execution of the
‘bonds is admitted, and it is also conceded that
Achhru Ram, the executant of the bonds, would in
-all probablity be personally liable under the decree
that has been passed against him, buf so far as the
liability of the son to pay the debts of his father
‘is concerned, it is contended that this arises only
from the moral and religious obligation to rescue him
from the penalties arising from the non-discharge of his
-debts, and that when the debt itself creates no snch moral
obligation, the son is not bound to repay it. A debt
tainted with immorality or illegality, it is said, is of such
-a character, and the son is entitled torepudiate it. Insup-
port of this contention a certain passage at page 396 in
Mayne’s Hindu Law has been relied upon, where it is
stated that— ‘ :

.“The sons are nob compellable to pay sums due by their
father, for spirituous liquors, for losses at play, for promises
made without any consideration, or under the influence of lust
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o wrath, nor generally any debt fof a canse repugnant to

good morals.”

- It is argued that the obligation to pay under
the bonds of the 4th August 1914 falls within the
category of a  promise made without any considera-
tion,” and that the son who was not a party to
the decree meed nof, therefore, repay it. It is be-
yond dispute that the proposition of the Hindu Law
that the freedom of the son from his pious obligation
to discharge his father’s debf has reference to the
nature of the debt alone is correct, but there is a
fallacy underlying this argument, which assumes that
the bonds of the 4th August 19{4 were without
consideration. The argument entirely loses sight of
sgetion 285, clause (2), of the Indian Contract Act, which
lays down that a promise made without considera-
tion is void unless it is a promise to compensate
wholly or in parf, a person who has already volun-
tarily done something for the promisor. On the same
footing would be a promise to pay a debt, which
is barred by the law of limitation, but which would,
under section 25, clause (3), be a perfectly good
and a valid promise if made in writing and signed
by the person sought to be charged with liability.
In Karam Chand v. Mussammat Basant Kaur (1)
the law with regard to the applicability of section
26 (2) of the Contract Aet, to cases of this descrip-
tion has been laid down as follows:—

“ Tt is now settled law that a promise by an infant
iz in law a mere nullity and void, but we fail fo see how
an agreement made by a person of full age to compensate
wholly or in part a promisee who had already voluntarily
.done something for the promisor, even abt a time when the
promisor was a minor, does not fall within the purview of
seotion 25 () of the Indian Contract Act. As ab the time
when the thing was done, the minor was umable to contract;,
the person who did it for the minor must, in law, be taken
to have done it voluntarily. But he has in faot done some-
thdng for the minor, and if words mean anything at all,
purely his case must be deemed to come within the scops of
the Act? IE stressis to be laid on the words ““the promisor »
and an argument to be deduced therefrom that an infant cane
pot in law be regarded as a “ promisor, 7 we would reply

(1) 81P.R, 191, -
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that the word “already’ which was deliberately inserted be-
fore the words ‘‘volonterily done something,” clearly refers
to past travsactions, and that we are unable to understand
why that expression should be restricted merely to such as
had occurred after the proinisor had attained majority. Sec-
tion 26 was intended to give effect to agreements which would
otherwise be void as, being without consideration, an infant’s
agreement is such, and in our opinion the provisions of the
geotion, whick are wide in terms, apply no less to such an
agreement than to a confract by a major to pay for past
gervices.’’

The same view has been taken by the Caloutta
High Court in a ruling reported as Mussammat
Kandan Bibi v. Sree Narayan (1). Haviag regard te
these rulings we do nof think fthat the- contention
-of the learned counsel for the appellant ™ that the
bonds of 4th August 1914 were without con-
sideration and consequently void, has any force. In
our opinion there can be no manner of doubt that upon
8 correct interpretation of the words as used in
the rule of Hindu Law wunder consideration, the
debts were justly due by the father to the decree-
holder Basanta, and that no such illegality
has been shown in the nature of these debts as
would absolve plaintiff from his obligation to pay
them out of.the joint family property. As observ-
ed by the learned Judges of the Madras High
Court in Natasayyan v. Ponnusemi (2), the son is
of course not bound to .do anything to relieve his
father from the consequences of his own vicious
indulgences, but he is surely bound to do that which
his father himself would do were it possible, wiz., to
restore to those lawfully entitled, the money, he
has unlawfully retained. The onus of proving that
the debt was non-existent or illegal, and that he was
in consequence relieved from his pious obligations
to discharge it was clearly upon the son, and he,

having failed to discharge it, we must hold that

the joint family property is liable.

The next point taken on behalf of thé lappel-
lant is that the debt was tainted with immorality,

(1) (1906) 11 Csl, W, N. 185, (2) (1892) I Li B, 16 Mud. 99,
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1921 and, therefore, nof binding ®n him. On this point.

— the learned Distriot Judge has given a definife find-
Rax Ramaxw ing that the debts were not immoral, and that the
father was not leading an immoral life at the time-
they were contracted. This is clearly a finding of
fact and cannot be challenged in second appeal.

The resultis that the appeal fails, and is dismissed.
with costs. - -

8,
Bagaxt Rarx,

Appeal dismissed.



