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A certificate for the refund of the court-fee paid 1927

on the memorandum of appeal should issue. Ma Crow
—_— MaUNG

CunLiFrE, J.—I agree. MavNG
HEALD, J.

PRIVY COUNCIL.

1.C*
MAUNG PO NYUN (Defendant) 1927
. Tuly 26.

MA SAW TIN (Plaintiff)
{On appeal from the High Court at Rangoon.)

Buddhist Law-~—-Divorcc—Parltition on divorce—Descrlion by lhusband—Descrs=
tion of second wife and rctiwrn to first.

The appellant married the rcspondent, both being Burmese, falscly repre-
senting that he had divorced his wife. He deserted the respondent after a few
months and for more than three ycars before the suit had not resumed
conjugal relations with her, nor given her any maintenance. The respondent
sued for a divorce and partition of property. She claimed one-third of
certain properties inherited by the appellant during the marriage, and one-sixth
of estimated profits therefrom during three years. The High Court affirming

_ the District Judge, granted the relief claimed. The right of the respondent to a
divorce was not contested on the appeal.

Held, that the view expressed by both Courts in Burma that as the appellant
had been guilty of desertion, the respondent was eutitled strictly to the whole
of his property, except the interest of the first wife therein was not supported
by any text or authority ; but that the decree granting the partition actually
claimed, not Dbeing unreasonable nor contrary to justice, equity and good
conscience should be affirmed.

Appeal (No. 62 of 1926) from a decree of the High
Court (February 27, 1926) affirming a decree of the
District Court of Myaungmya (December 13, 1923).

The respondent instituted a suit in the District
Court claiming a divorce from the appellant on the
ground of his desertion, also, by a partition of his
properties, a one-third share of properties (Schedule
A) which the appellant had inherited from his adoptive
mother after the marriage, and a one-sixth share of

* PRESENT :—LORD SiNHA, LORD BLANESBURGH, LORD SALVESEN, SIR ]olj
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point, it was necessary to decide according to justice,

equity and good conscience, having regard to the
general rules of Burmese Buddhist law. A husband
was to be regarded as bringing to a second marriage no
more than his interest in the property during the first
marriage, viz., two-thirds of the property he brought
to the first marriage, and one half of the jointly
acquired property. A second wife, getting a third of
this, would on a divorce by mutual consent get two-
ninths of the property brought by the husband to the
first marriage, or inherited during it, and one-sixth of the
"y acquired property, On the dxvorce of a husband
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shurc_of a mm on a divorce by mutual consent; her b 2,27
phint was really -upon that basis.  Under Burmese
Buddiist law dmcrm)u 13 1ot a serious matrimonial

offence for instance it s not so serious as persistent
ili-treatment.  On the other hand the taking of a

second wifc 1s a serious oifence against the first wife

pnless she consents, The judgments in Burma were

based upon the view that a wile (if the only wife)
divorcing her husband for desertion is entitled to the

whole of the property. There is no text or decided

case laying down that principle. The High Court

also erroneously treated the spouses as a “ virgin
couple.” It is conceded that no text or decision

covers this case ; it is submitted that according to the
principles of Burmese Buddhist law the respundent
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Buddhist law three kinds of divores, namely, {1) for
misconduct, (2] by mutual consent, s,_av at will, without
fault of either party : Mawng Nga v, Ma Pvn (41, Itis
clearly laid down in that casc. also o 30 Sa bin v,
Nea San Nywn (5) that in the case of a divorce
for misconduct the innocent party  ta

kes the whole
property. The divorce to which the respondent was
entitled was of that class. Confinved desertion 18 &
serious matrimonial offence in Burmese Buddhist law
a deserting spouse was liable to penal proceedings ;
Manukye V1, 30 ; Jardine 11, 17 ; Digest, s. 306, -F is-
conceded that there is no reported case as to desertion
bya husband.  There is however a case as to desertion
by a wife ; she was held to have lost all her rights in
the joint property : Ma Thet v. Ma Sa On (6). The
respondent claimed and was decreed less than she
was entitled to. There is no ground for saying that
the plaint claimed on the basis of a divorce by
mutual consent. The decree was in accordance with
justice, equity, and good conscience. [Reference
was made fully to C.T.P.V. Cheity v. Maung Tha
Hlaing (1).]

~Dunne, K.C., in reply. Although desertion may
put an end fo a marriage, it is not treated in the
lexts as an offence, see U Gaung's Digest, s, 312.

() (1925) 3 Ran, 322, . (@)(1920) 3 UB.R, 251 254,
{2) {1918] 9'L’.BLRQ ‘191, ((5) %1910)) 4y 2 SB R. 3; 34:
@;wxa 4UBR. 68. . {6) (1903) 2 L.B.R. 83
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» 15 the yespondent in this appeal,
aczinst her hushand,  elaiming a
on aceount of lus desertion and a partition
properies specifed in the Schedules A and B of
1t sShe alle that she was entitled to one-
the pre es o in Schedule A and to one-
f the profits in Schedule B,

)

Fhe learned District Judge made a decree granting

the plainiiff a divorce and the shares in the above-
mentioned properties which she claimed.  The defend-
cant anpealed to the High Court, which dismissed
‘his appeal with costs,

At the hearing of the appeal before their Lordships,
the learned counsel, who appeared for the appellant-
defendant, did not contest the plaintiff's right to a
decree for divorce, and the arguments on both sides
were copfined to that part of the decree which
awarded to the plaintiff one-third of the properties
mentioned in Schedule A and one-sixth of the profits
specified in Schedule B.

The learned counsel for the appellant-defendant
did not contest the plaintiff's right to the one-sixth
of the profits in Schedule B, but he argued that the
plaintiff was entitled merely to one-sixth of the
property comprised in Schedule A and not to one-
third thereof, as decreed by the Courfs in Burma.

The appeal, however, involves much more than the
point which has been stated above, and that is by



346

1627
Aaure P
Nygw

Wa Saw T,

INDIAN LAW REPORTS. {VoL. V
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The facts of the case may be shortly stated as
follows ;-

The defendant had married another wife before he
married the plainiiff, The first wife lived with th
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The defendant had told his mother that he had
severed  his  connection  with his first wife, and
accordingly the defeadant’'s mother, when asked by the
plaintiff's parents as to the first marriage, assured them
that the defendant had divorced his first wife.

The  plawntiff's  parents, having reccived this
assurance, consented to their daughter's marriage.
She was married the same day and she went to live
with the defendant and his mother.

A few months later the defendant’s mother died.

The defendant continued to live with the plaintiff
for about two months longer, and then, in or about
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April, 1920, he left her and went to live with his first
wife, whom, in fact, he hud not divorced. The suit
was filed in September, 1‘72?, nore tiv three years
after the pluiatt efendant, and
it was found
finding has not been dis
from Apri, 1920, up to ~
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After her death her inheritance was  divided, the

defendant getiing the house and the ren i-mu;.r of
the property  mentioned i Schedule A, which

included 29 acres which had been given shortly
after the defendant’s marriage with the plaintiff,

On the question of partition, both the Courts in
Burma held that, inasmuch as the plaintiff was. entitled
to a divorce on the ground of the defendant's
desertion, she was, strictly speaking, entitled to all
the husband’s property except the first wife's interest

therein ; or stating the same proposifion in another

way, that the plaintiff was entitled to all the ‘husband’s
interest in the property, which would be considerably’
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more than the shares which the plaintiff had claimed
i her plaint. The learned Judges of the High Court
. k._]
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rong orthat the defendant had been prejudiced by it
The guestion whether the plaintiff was entided
to all the busband’s fnterest in the pro mH.v was argued
ab great length, and the attention of their Lordships
was  drawn o the translations of many of  the
Dhanenathals and to many reported decisions.

Their Lordsht pr; do not think 1t necessary to reter
to them in detail, because it is clear, as was admtted
by the learned counsel who appeared for the plaintiff,
that there is no text which imposes forfeiture of
property upon a husband who deserts his wife, and
that there is no reported case in which a decree for
forfeiture of his property has heen made against a
husband by reason of his desertion of his wile or one
of his wives.

Further, the learned Judges of the High Court
stated that

“it is admitted that the Burmese Iaw books do not lay
down any rule of partition on the divore of the husband by one
of two or more wives of equal status, and that there is no case
law on the subject. It is, therefore, necessary to decide the
matterin accordance with the principle of justice, equity and

good conscience, having regard to the general rules of Burmese
Buddhist law so far as these rules can be applied.”

Their Lordships desire to make it clear that the
opinion  expressed by them is confined to the
particular facts’ of this case and the question arising
in respect thereof, wiz, assuming that defendant
deserted the plamttff hts second wife, in April,
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1920, and that for more than three years he did
not resume  conjugal relations and gave her no
maintenance, and that consequently the plamntifi was
entitiedd to a decree for a divorce, was she entitled
te the whole of the husband’s interest in the property,
which was the subject-matier in the suit ?

The learned counsel f{or the appellant argued
auously that en the true construction of the piuint,
ihc sutt was really based on an allegation of divorce
by muma] consent.

Their Lordships are not able to accept that
argument, and the case must be considered upon
the basis of the findings of fact of the Courts in
India,

The learned District Judge beg an his judgment
on this part of the case by saying, “ The partiecs will
have to be considered as virgin coupla

Betore his marriage with the plaintiff, the defend-
ant- had been married to another woman, who was
alive at the time of the marriage with the plaintiff, and
from whom he had not been divorced.

The plaintiff, of course, had not been married
before, and, while some indications are to found in
the texts to the effect that where the spouse in
that position is the aggrieved party, the union
may be so described in proceedings for divorce, in
their Lordships’ opinion, it is not necessary in this
case to decide the point and they must not be taken
as affirming the above-mentioned proposition.

The learned District Judge then proceeded to
the statement which has already been quoted, and
which for convenience may be restated, as follows :—

Sire

* Where a diverce is adjudged through the fault of one party,
the innocent party obtains all the property, including the joint
property as well as the separate property of the guilty spouse ;
but, of course, the share of the head wife muast be- excluded.”
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In their Lordships’ opinion, this statement is
made in too wide and too general terms.

In the first place, it takes no account of the
differcnce  between the position, rights and duties
of the huskand and those of the wife in Burmese law.

It is clear that the Dhaminathats recognised the
difference in many respects which it is not necessary
to mention in detail.

In the second place, as has already been stated,
there is no casc in which a wife has obtained a
decree of forefeiture of all her husband’s interest
in the property on the ground of his desertion.

1t is also the fact that there is no case in which a
wife has claimed such a forefeiture, and even in
the case before their Lordships the plaintiff has
not made such a claim,

As already mentioned, the Dhaminathais do not
contain any text which provides that if the husband
deserts his wife, or one of his wives, she is ¢ntitled
to the whole of her husband’s interest in the property.

In the digest of Burmese Buddhist law arranged by
U Gaung, Volume II, dealing with marriage, section
312 %fillmuk;_‘\m_’), deaertlon is dealt with, and some of
the rights of the parties ensuing upon desertion,
such as the right to marry again, are described.

1f it had been the law that the husband would
forfeit all his interest in the property, joint or separate,
if he deserted his wife, or one of his wives, for three
years and left her without maintenance, it is almost
inconceivable that there would not have been found
in the Dhaminathals a statement of the law to thag
effect.

The  proposition which the Courts in Burma
adopted as the-basis of their judgment, viz, that
,b«emuse the defendant deserted the plaintiff she wag
‘entitled to divorce with possession of all the husband’s
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interest in the property, the subject-matter of the
suit, is in itself a startling proposition, and if adopted
would have very far-reaching cffects.

There is no text in the Dhaminathais or in the
Burmese Buddhist law books to support it, there is
no case law on the subject, and the respondent’s
learnzd counsel was not able to draw their Lordships’
attention to ‘any case in which even a claim based
on such a proposition had been made.

In these circumstances, their Lordships are not
prepared to accept and endorse the above-mentioned
proposition.

Tiits, however, does not dispose of the appeal,
because it still remains to be considered whether the
appztlant-defendant has succeeded in showing sufhicient
reason to justify their Lordships in interfering with
the decree which the plaintiff in fact obtained as to
her shares in the property and the profits thereof.

In deciding this question, their Lordships think
-1t is material to take into consideration the general
rules of the Burmese Buddhist law as regards the
interest which the wife obtains in the husband’s
property at the time of the marriage, and in the
property acquired by him after the marriage, and the
fact that the Diammathats treat the division of property
as part of the law of divorce, as to which there does
not seem to be any serious dispute.

In their opinion, it is also material and important
to consider the facts of this case; as, for inslance,
that the marriage with the plaintiff was brought
about by misrepresentation, that the plainiift was an
entirely innocent party, that, shortly stated, the facts
relating to the desertion were of an aggravated nature
and quite unjustifiable, and that desertion, where
there is a duty to comfort dnd support, is regarded
by the Burmese as a serious offence.
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Taking these matters into LOD%ld srafion and  the
above-mentioned rules of the Burmese law as to the
wife's interest i n“." ﬁuqbtmd s property, their Lord

ships are not prepared to sayv that the decree ap*-ﬂ?’ﬂd
from, which m*arded to the plaintiff the shares in

3

thre properties in suit specified therein, was unreason-
able or contrary to justice, equity and good conscience,
Their Lordships will therefore humbly advise His
Majesty that this appeal should be dismissed with
costs.
Solicitors for appellant—Douglas, Grant & Bold.
Solicitors for repondent—7. E. Lamberl.
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MAUNG BA KYIN AND ANOTHER {Plaintiffs).

{On appeal from the High Court at Rangoon.

Declaratory suil by vsfensible owmner uider a vegistered sale deed under O, 23
s o3, Ciodd Proceduee Code v Acl Vof V908 —~EBnrdesr of proof on attachiig.
credilor fo show salc to be frapsdulent— ddequacy of consideration.

Held that where the ostensible owner of a property under a registered sale
deed institutes a suit under Order 21, Rule 63 of the Civil Pracedure Code to
establish his right thereto, the burden of proof to show that the saleis a
fraudulent onc is on the creditor who has attached the property for some-
body ehe’s debt, He may prove that by showing utter inadequacy of consid-
eration but where, as in this case, the substantial part of the consideration was-
proved, the mere failure to prove a comparatively small part of it as paidin cash.
cannot lead to the conclusion that the sale was frandulent,

Detree of the High Court affirmed.

Appeal (No. 85 of 1926) from the decree ot the
High Court (August 4, 1925) reversing the decree

of the District Court of Myaungmya in Civil Regular
Suit - No. 4 of 1924,

. 3 ",
PRESENT 1~-VISCOUNT DUNEDIN, Lowp SHiw, LoRp S[\IHA and Sig-
Jonn WAL,

This appm‘i has been reported locally—Ed)



