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Cabs, J.

^  Evidence Act does not apply and does not debar him
»iusaTBAN froiii proving the agreeoieiit that he sets up.

Tlie case is in fact very similar to that of Maung
V. Ma Shwc La  (IX  which was decided by the

~  Privy Coiiiicil and Oil tlie authority of that case I think 
that the decisions of the Courts below are wrong.

I therefore set aside the judgiiients and decrees of 
the Courts below and remand the case to Township 
Caiirt for disposal on its merits. Appellants will be 
grunted a certificate for the refund of the court-fee paid 
on this appeal. The other costs of this appeal and'^all 
the costs in the District Court will be costs in the suit 
and will follow the result.
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Before U r. JnsHce Hcald and Mr, Justice Cunliffe.

MA CHON
V.

MAUNG M YIN T  *

Ck H P rxcJiint Cade lAct X'of HOS), s. 2 (2i |!i), 0 .  17, r r .2 a n d  } —Ordsr of 
dismissal for ilcfvilt— When order is appealable as a decree-.

I'll the absance of appellant and her witnesses, her advocate applied for an 
adiourn:nt;nt on tlie day tiie case was peremptorily fixed for hearing. The trial 
Coart refused the adjoarnment and dismissed the suit. Appellant appealed 
against the dismissal of her sui;.

.Ht'ivL that appeal lies agiinst the dismissal of a suit under the provisions o f  
Orikr 17, Î Lile 3, of tlie Civil Procedare Cade, but that rule only applies when time 
h  S', boun expressly granted for a specific purpose and the party to whom time 
lia-. *'1) granted has failed to do what was necessary for that purpose , 
wi'> h A.t'' not the tase in this suit. No appeal lies against an order of 
liisui!- il M- default. But in tha appellant's case it was a decree, since it was 
the li'ial expression of an adniclication which so far as regards the: Court
CXI' . - in g  it conclusiveiy determined the rights of the partie>s with regard with
to !«i iiicrij ia controversy in the suit, hence appeal lies.

* Civil First Appeal No. 241 of 1925,
a r t l 9 l 7 r 9  L .B .R . , i l 4 .



V o l . V ] RANGOON SERIES. 839

R a h m a n -"fo T  Appellant 
Ba Mmi'— iOT Respondent.

H eald , J .— Appellant sued respondent for divorce 
on grounds of wliat may be called ‘‘ legal cruelty/’ and 
claimed that slie was entitled to all the property of the 
ca rria g e . Respondent contested the suit and issues 
were framed. Both sides filed lists of witnesses, and on 
the date fixed for hearing both sides had witnesses pre­
sent. The case was however adjourned owing to the 
absence of the Judge. On the date to which the case 
was adjourned the advocates on both sides asked for a 
postponemer.c^and the case was postponed and was 
fixed peremptorily for the 3rd of September and two 
following days.
, Orr the 27th of August appellant applied for sum ­

monses for two witnesses for the 3rd of Septem ber, and 
the summonses were issued but were not personally
'served.,-

On the 3rd of Septem ber appellant’s advocate ap­
peared but neither appellant nor any of her witnesses 
were present.' Appellant’s advocate applied for an  
'idjoLirnment on the ground that appellant was ill.

I?espondent’s advocate opposed the application. 
The Judge heard both the advocates, presumably on 
the application for an adjGurnment, and next day passed 
orders refusing the adjournment and dismissing a p p e l' 
.la.nt*s,:suit. , .

Appellant appeals against the dismissal of her suit 
but no appeal lies against an order of dismissal for 
default. An appeal does however lie against the dismissal 
of a suit under' the provisions of Order 17, ̂ Rule 3 and: 
ippcllant’s view is apparently that this is such an appeal.

i t  seems clear on the authorities that a suit caii be 
dismissed under Order 17, Rule 3 only when time has 
been expressly granted for a specific purpose and the
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party to whom time lias been so granted has failed to 
M.i chok fio was necessar}^ for that purpose. If  that is the
suijKG correct view of the meaning of the Rule then it is clear

that the Rule did not apply in this case, siiiee time was 
HealuJ, expressly granted to appellant for the purpose of

caiisiog the attendance of her witnessesj it would seem 
to foUow that the order could not have been made under 
that rule.

The question then arises whether or not the order 
is appealable. Primd facie it is a decree, since it is the 
final expression of an adjudication which so far as 
regards the Court expressing it conclusively determines 
the rights of the parties with regard to the matters- 
in controversy in the suit and it is not an adjudication 
from which an appeal lies as an appeal from an order 
'and I do not think that it can be regarded as an order 
of dismissal for default with in the meaning of section 2:

V (2} (liVof the. Code.'
I would therefore hold that the order is-appeateWe- 

‘ as a decree.
It is clear that'the decision of the learned Judge- 

of the District Court was mistaken. Appellant had 
actually taken the steps necessary to cause the attend­
ance of two of her witnesses. There is nothing to 
show that she was in any way to blame far their 
failure to appear and the Judge ought to have given, 
her a further opportunity of causing their attendance.

For these reasons I am of opinion that the judgment 
and decree of the lower Court should be set aside- 
and the case should be remanded whth direction to 
re-admit the suit under its original number and tov 
.proceed  ̂ to determine it.

The costs .of the hearing in this Court except as 
otherwise directed in the order of this Court dated 
the 24th of January 1927 should abide the final orde!* 
in the suit as to costs.*
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A certificate for the refund of the court-fee paid 
on the memorandum of appeal should issue. 

CUNLIFFE, J.— I agree.
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MAUNG PO NYUN  {Defendant)
V.

MA SA W  TIN  {Plaintiff)

(On appeal from  the H igh  Court at Rangoon.)

Buddhist Law— Divorcc— Partitio:i on divorcc—D^scrlion by husband— Deser­
tion of second wife and retitrn to first.

The appellant married the respondent, both being Burmese,' falsely repre­
senting that he had divorced his wife. He deserted the respondent after a few 
months and for more than three years before the suit had not resumed 
conjugal relations with her, nor given her any maintenance. The respondent 
sued for a divorce and partition of property. She claimed one-third of 
certain properties inherited by the appellant during the marriage, and one-sixth 
of estimated profits therefrom during three years. The High Court affirming

__tli& D istrict Judge, granted the relief claimed. The right of the respondent to a
divorce was not contested on the appeal.

H eld, that the view expressed by both Courts in Burm a that as the appellant 
had been guilty of desertion, the respondent was entitled strictly to the whole 
of his property, except the interest of the first wife therein w'as not supported 
by  any tc.xt or authority ; but that the decree granting the p.irtition actually 
claimed, not being unreasonable nor contrary to justice, equity and good 
conscience should be affirmed.

Appeal (No. 62 of 1926) from a decree of the High 
Court (February 27, 1926) affirming a decree of the 
District Court of Myaungmya (D ecem ber 13, 1923).

T h e respondent instituted a suit in the District 
Court claiming a divorce from the appellant on the 
ground of his desertion, also, by a partition of his 
properties, a one-third share of properties (Schedule 
A) which the appellant had inherited from his adoptive 
m other after the marriage, and a or^e-sixth share of

H eald , j .

J.C.*
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July 2(3.

* P resent :— L ord  Sinha, L o rd  Blanesburgh, Lord  Salvesen, S ir Jo^ 
W a l l is  and S ir L an ce lo t Sanderson.


