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Letters P aicn l, Clsuse 13~~Appcal lies ag a in t fin d ing  o f  High Cotiri that it  
has ju risd iciion ' tj cn icrtain  a  stiil.

H chf, tliat an appeal lies under the Letters Patent against the finding of the 
High Court that it hns juriiididion to hear and decide a suit, although no appeal 
lies against a siniiiar finduig of a Court other than tiie High Court, undei* 
the Civil Procccliirc Code.

Dc Sousa V. Coles, 3 Mad. H.C. Keports 384 ; H ahbceb v. Joosab , 13 Bengal 
Law Reports 91 ; Soanirnm  v. T ata, C.M. Ap. 82 of 1925 H.C. Rangoon

Burjorjee'—toT Appellants.

H eald  and Darwood, JJ.-—Respondent, claiming: 
to be .widow of one Esak Valiy Moliamed, sued 
appellaiits on the Original Side of this Court, witii the 
leave of the Court for administration of Esafe^ 
estate by the Court. She alleged that Esak and 
appellants were partners in a business carried on at 
Rangoon ' and at Kyaiikme in the Northern Shan 
States and that Esak left property both in Rangoon 
and at Kyaokme.

Appellants took a preliminary objection that the' 
Original Side of this Court had no jurisdiction: 
because the business of the partnership, or as they 
called it the joint family business, was not carried 
on at Rangoon and because Esak left no property 
ill Rangoon.

The learned Judge tried as a preliminary issue 
the question whether or not this Court had juris- 
diction. That question involved a decision o a

* Civi! Miseellanuous Appeal No. 124 of 1927.
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matters of fact, and after hearing the evidence 
produced by the parties concerning those m atters of hajeeTa§;' 
fact, the learned Judge came to the conclusion that ANKtHSEE 
the business was one of selling goods bought in zvlmkbat- 
Raiigooiij that there was always a partner or representa- 
ti\*e of the partnership in Rangoon and a place of HEAmANss

. . r > > t  ̂ ’ i  DARWQOD^business in Rangoon, that some of toe goods boagiit jj.
in Rangoon were sent (or sale to Kyniikme and Hsipaw 
in the Northern Shan States, where Esak lived and re
presented the firm, tliat other goods bought in Rangoon 
were sold ni Rangoon, that the banking accoants 
and the money of the busine£'.s were kepi: in Kangoonj 
and that therefore the business of the partnership 
was carried on partly at least in Rangoon. The learned..
Judge therefore found that this Court on its 
Original Side had jurisdiction to hear and decide 
the suit.

■ Appellants claim ed to be entitled to appeal against 
that finding, which was a finding on a preliminary

Js-siie, on the ground that it was a “ judgment " within 
the meaning of Clause 13 of the Letters Patentj 
and they allege that the learned Judge’s finding : on the  
iacts and his decision .on the questions of, law-whicli. 
arose were. erroneous.

A  similar question of the right of appeal arose  
in a recent case in this Court, Soonirani Jeefm ullv,
R. I). Tti/a* (C ivir M iscellaneous Appeal N o. 82 of 
1925), which, was also an appeal against a finding,of , 
a Judge on the Original Side that this Court 
had jurisdiction. T h e decision on: that question was 
given in these words “  A preliminary objection w as’ 
taken that no appeal lay. W e  overruled this objection  
on the authority of DeSouza : v. Coles (3 Mad. H .
C. Reports, p. 384) and / i .  / .  H. H abbeeb v. i f .

[*  Keportcd ia 5 Kan. 451. but not on the question of appeal.~£(i.]
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1927 Jooslib (13 Bengal Law Reports, p. 91).” It would 
Seem therefore that an appeal does lie against such 
a finding under the Letters Patent although it would 
not lie against a similar finding of a Court other 
than the High Court under the Code, the reason given 

heIlTand by the learned Chief Justice in H abbeeh  v. Joosiih  
■pARjooD, mere formal order or an

order merely regulating the procedure in the suit but 
one that has the effect of giving a jurisdiction to the 
Court which it otherwise would not have. And it 
may fairly be said to determine some right between 
them, vIb.̂  the right to sue in a particular Court and 
to compel the defendants who are not within the 
jurisdiction to come in and defend the suit or if 
they do not, to make them liable to have a decree  
passed against them in their absence.” It may be 
noted that this decision cast some doubt on some 
of the reasons given by the learned Judges for their 
decision in ihe case of De Souza v. Coles, and that 
the case of De Sousa v. Coles was an appeal not 
, finding that the Court had jurisdiction but from  

an order refusing to give leave to institute the suit in 
the High Court, that order being one which, if it 
stood, finally disposed of the suit so far as the High 
Court was concerned. It is however clearly desirable 
that an appeal should lie since otherwise much time 
and money might be wasted in a Court which might 
ultimately be found to have no jurisdiction.

: Bixt assuming that an appeal does lie against the  
learned Judge’s finding that the High Court had 
jurisdiction, we are of opinion that on the evidence 
the appear m ust fail.

. The evidence in our opinion clearly supports the  
conclusion ha the principal place of business 
was ill Rangoon, that the accounts of the business 
were kept in Rangoon,  ̂ and that the part of the
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business which was carried on by Esak at Kyaukme 
and Hsipaw in the Shan States was a branch.

W e are therefore of opinion that leave to file the 
suit on the Original Side was rightly given and that 
this Court has jurisdiction.

The appeal is accordingly dismissed.
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B efore M r. Jitstice C hari.
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MA TH E T  SU a n d  t h r e e  o t h e r s .

C ivil P rocedu re Code {Act F 0/ 1908), 0.9, r. 9— F resh  suit in respect o f  sam e  
ctiiise e f  action, though m ode of relief is v a r ied , •will not lic-^Partition suits,
li'helher ru le app lies to— Itic id eu ls o f  the righ t to claim  p a r iiiio n -^ B u d d h ist  
Laiv a n d  H indu L a ic — W hether B urm ese B u d d h ist h e ir  can  f ile  such p a r ti-  
iion suit 171 respect o f  his an ces tors  p roperty .

H eld , ihiii a suit will be barred under the provisions of Order 9, rule 9, of the 
Civil Procedure Code, if the cause of action in the suit is the same as that in 
the previous suit, that has been dismissed fo r : default of appearance of the 
plaintiff, though a different relief is claimed in the subsequent suit. The rule 
does not apply to partition suits for the right to partition is a legal incident of a 
joint tenancy, and if the parties continue to be in possession after the first decree, 
the continuance of the joint possession after the decree gives rise to a fresh cause 
of action.

In a partition suit proper, piaintifi' seeks to convert his joint ownership and 
jcirit possession of the whole property into separate property and separate 
possession of a portion of the property. Partition signifies the surrander of a 
portion of a joint right in exchange for a similar right from the co-sharer. A 
partition suit lies only if the parties have (1) xinity of interest or title in the 
property sought to be partitioned, and \2) unity of possession.

The estate of a deceased Burtnan Buddhist vests in his heirs on his death, 
but there is no analogy between their position and that of the co-parceners of a 
joint Hindu family under the Hindu Law. In the former case the estate does 
not vest collectively or jointly, but each heir gets a definite fraction in every 
portion of the estate 'of the deceased ancestor, which vests iii hixir separately 
aM  mdi\idually W'hich he is entitled to claim. He cannot be deemed to be'with 
his co-heirs a joint owner or joint tenant Of the property nor is he entitled to 
joint possession of the property with them. A Burman Buddhist heir is not,

1927

Ang. 11.

Civil Regular Suit No. 163 of 1927.


