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and, without expressly refusing to accept that dect-
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sion as Lcmed, I am not at present prepared to SMARAL

follow it, the more so that so far as regards this
aspect of the appeal the hearing has been av paitfe

The present siiuation thelcforb is that the aftest-
ation by Anamale Chettyar must be taken to be
good <md that there is as vet no evidcnce as to
the attestation by Ma Taik

{The :appezal was dlsmmscd against the 1st respond-
ent for reasons mnot material for the purposes of
this report, and the case was remanded for the trial
of the issue as to whether the mortgage deed was
duly attested by Ma Taik.]

APPELLATE CIVIL

Befare Sir Guy Rutledge, Ki., K.C., Chicf Justice, and Mr. Justice Carr.

NACHIAMMA ACHI

=)

S.N. SUBRAMONIAN CHETTY.*

Order for transmission of decree for execulion, aminisierial act—Allowing exe-
culivn against legal represcatative of deceased judgment-deblor withont
notice whether walid—Question whether decree is barved when a question
Jor executing Conrt and uot the transmitiing Cour! to decide—Lelters Patend,
Cause 13 —Civil Pracedure Code (Act V af 1908, ss, 48, S0~—~Limilation Act

{{X of 1908), Sched. I, Art 181,

A decree of the Chief Court of Lower Burma passed in June 1910 was
transmitted in July 1910 to the District Court of Ramnad for execution. If
remained there till February 1922 when it was returned with a certificate of non-
satisfaction and a leiter stating that the decree was returned o as to enable the
decree-holder to bring in the legal representatives of a deceased defendant on'the
record.  The Ramnad Court had stated in one of its ordersalso thal.the request
of the decree-holder to keep the execution petition on the file nced not be
granted. In April 1923 the decree-holder applied to the High Court to
have the appellant’brought on the record as the legal representative, and the
grder was made ex parle in July 1923. In January 1926 appellant got the
¢x parte order set agide, and in December 1926, she was ordered by the Original

* Civil First Appeal No, 32 of 1927 ariging out of Civil Execution Case No.
301 of 1923 of the Original Side,
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Side Juedge to be broaght on the record and the decree ordered to be transmitted
fo Ramnad,  Appellant appealed against the order, contending that the decree
aud the application to bring her on the record were both time-barred.

Held, that the order was appealable as it finally determined the question of
the right of the appellant to have the decisivn of this court on the contentions
raised by her. °

Held, also, that an order permitting execution against legal representatives =
of a deceased judgment-debtor by transmission of the decree to another Courtd
can rightly be made ex parfe.. A Court transmilting a decree acts ministerial]va‘f
and it {s open to the legal representatives to raise objections on the score of £
fimitation before the execuiing Court.  Having regard also to the fact that it was #
uncertain whether the original execution proceedings in the District Court oi';{:
Ramnud were open or closed, and owing to doubt as to the exact effect of its. .
orders, it was preferable that the Ramnad Court should decide the question off
Hmitation. f

Banku Behary Chatterji v. Naraindas Duit, 31 C’W.N, 5389 (P.C) ———fullaww}*

N. M. Cowasjee and B. K. B. Naidu—for Appellantfs
Pyget—{or Respondent.

RUTLEDGE, C.].,, AND CARR, J.—In Suit No. 308
of 1909 of the Chief Court of Lower Burma the
respondent, Subramonian Chetty, obtained a simpfie
money decree against five defendants, of whom th@
5th was K.M.P.R.S. Palaniappa Chetty of Karakuddito
in the Madras Presidency. The decree was passedf
on the 3rd of June, 1910, and in July of that year iie
was transmitted to the District Court of Ramnads
in Madras, for execution. There it remained untiwi
the 25th February, 1922, when the Ramnad Courts:
returned it to this Court with a letter stating that ife
was returned “‘ so as to enable the decree-holder t®
bring in the legal representatives of the deceased
defendants on record " and that no satisfactiori
had been obtained by execution in that Court. !

Nothing was done in this Court until on the ZOtIi!
April, 1923, the decree-holder (respondent) applied
13 have the appellant, Nachiamma Achi, brought on’
the record as the heir and legal representative of
K.MP.RS. Palaniappa Chettyar, deceased. On this
petition notice was issued to ‘the appellant. This
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was held to have been duly served and as the appel-
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lant did not appear an ev parfe order was passed Nscaramax

directing that the appellant be brought on the record
as the legal representative of the 3th defendant. This
was done by adding her name as legal representative
in the plaint and the decree in the suit. The formal
propriety of this procedure is at least questionable,
since the Civil Procedure Code does not provide
for it on the lines of the provisions of Order 22 in
respect of suits.  The only actual provision in the Cede
is section 30, which says that the decree-holder may
apply to the Court which passed the decree to execute
it against the legal representatives. The point, how-
ever, 1s not now of material importance,

This order was passed on the 4th July, 1923, and
~on the 9th of August the respondent applied for re-
transmission of the decree to the Ramnad Court for
execution. This was granted and the amended decree
was so transmitted.

--0On the 24th of November, 1923, the appellant

applied to have these two ev parfe orders vacated.

Notice was issued to the respondent, who contested

the application. After much delay it was decided on

the 19th of January, 1926, when the learned Judge on
the Original Side allowed it and set aside the ev parie
orders. His order came before this Bench in Ctvil
Miscellaneous Appeal No. 43 of 1926, which appeal
we dismissed on the ground that the order was not a
jadgment within the meaning of Clause 13 of the
Letters Patent of this Court and was therefore not
appealable. : .
The matter then went before another Judge on the
Original Side, whose order on it is now appealed from.

The contention of the appellant was that the decree

was no longer executable, being time-barred under
. section 48 of the Civil Procedure Code, and that the
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application to bring her on the record, or to execute the
decrec against her, was also time-barred under Article
181 of the Schedule to the Limitation Act. The res-
pondent contends that there is no bar in ecither case
because of the various proceedings in execution in the
Ramnad Court.

The learned Judge has refused to decide between
thesz two contentions. The view he has taken is that
the questions raised are questions which ordinarily
should be decided by this Court, but that in the
peculiar circumstances of this case they cught to be
decided by the District Court of Ramnud, because the
decision will involve the construction of the previous
orders in exccution of that Court.

The appellant urges befere us that she is entitled
to bave these questions decided by this Court. The
respondent supports the order under appeal and
contends further that there is no right of appeal against
that order.

On this last question we are of opinion that an
appeal does lie because the order finally determines so
far as this Court is concerned the question of the right
of the appellant to have the decision of this Court on
the contentions raised by her, In this respect it differs
from the order in question in Civil Miscellaneous
Appeal No. 43 of 1926, which merely set aside
cerfain ex parfe orders and left the questions raised
for decision on contest.

As regards the first contention this case is strik-
ingly similar to Banku Behary Chatlerji v. Naraindas
Duyit (1), which was decided by the Privy Council.
The facts of that case are somewhat more fully stated
in the judgment of the Calcutta High Court (2).
From the last-mentioned report it appears that more

(L) (1927} 54 LA. 129 ; 31 C.W.N. 589,
{2178 L.C. 1001,



Vor. V] RANGOON SERIES.

than twelve years after the passing of a mortgage
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decree by the Calcutta High Court the decree-holder Nacmamua

““ applied to the High Court, praying that the (deceased)
mortgagor’s widow and his two sons . . . . be
substituted on the record in his place ; . . . . and
that . . . . the decrce be transmitted to the
Hoogly Court for execution.” This was done without
notice to the widow and sons., The Hoogly Court
igsuad notice to them under Order XXI, Rule 22 of the
Civil Procedure Code and they then filed objections, not
in the Heogly Court but in the High Court itself.
The principal objections were that the widow was
not a legal representative of the mortgager, and that
execution was barred by the law of limitation.  These
objcctions were heard by a Judge of the High Court
and a consent order was passed. Of this order
Mr. Justice Richardson says in his judgment : “as it
seems lome, its only appreciable cffect was to amend
« . . . tihe orderior the transmission of the decree
-by siriking out the name of the mortgagor’s widow.”
Later he says :— ** As I regard the matter, the parties
or their legal advisers recognized, when they came
before Pearson, J., that what I may call the sub-
stantial objections of the appellants to the execution of
the decree fell to be decided not by the learned Judge
but by the Hoogly Court to which the decree had
been transmitted, The agreement arrived at related
merely to the form of the order for the tranmission of
the decree and not to its substance, When the original
order, made without notice to the appellants, gave
liberty to the respondent to execute the decree against
them, such liberty was merely a liberty to the respond-
ent to proceed in execution subject to all just
objections on the part of the appellants and it would,
perhaps, have obviated misunderstanding if some such
words had been introduced.”
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Again he says :—' Under the scheme of the Code,
the Court transmitting a decree is not the Court to decide
objections on the part of the judgment-debtor that the
decree is incapable of execution or that execution is
barred by limitation. Such objections should be taken
before and heard and determined by the Court to which
the decree is transmitted as the Court of Execution.”

This judgment was passed on an appeal from the
Hoogly Court before which the legal representatives
had urged the objections that execution of the decree
was time-barred under Article 183 of the Limitation
Act, The Hoogly Court held that the original ev parfe
order of the High Court, coupled with the subsequent
consent order, and as amended thereby, constituted a
revivor of the decree. In the appeal the High Court
held that it did not and that execution of the decree
was in fact time-barred '

The decree-holder appealed to the Privy Council,
which upheld the judgment of the High Court., The
judgment of their Lordships was delivered only on the.
22nd February in this year, that is, after the order now
under appeal had been passed. They say cxpressly
that the order of transmission would be rightly made
ev parte and as a ministerial act.  And although they
do not expressly say so it follows by necessary impli-
cation from their judgment, in view of the facts before
them, that the order permitting execution against the
legal representatives would also rightly be made ex
parte.  On this point we ourselves expressed a contrary
opinion in our judgment in Civil Miscellaneous Appeal
No. 43 of 1926,* but in the face of this judgment of
their Lordships we can no longer sustain that opinion.

There are, of course, differences of detail between
the cases now belore us and that dealt with by their

* Subramonian Chetly v, Nachiamma Achi.
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Lordships, but as far as at present concerns us the 1927

essential features of the two are the same. The effect NACL;!;I";AMMA
. B iy - . £ 1
of the judgment is to show that this Court could rightly 2.
N . . . § . i - . .N'
have allowed execution against the legal representative, S0

and have transferred the decree to the Ramnad Court Cg;;?:
for execution, without giving any notice to the appel- —
) RUTLEDGE,

lant and leaving her to raise her objections on the score "¢y awp
of limitation in that Court. We do not think that the ©**®7
fact that notice has been given to her and that she has
raised the objections in this Court can atfect the power
of the Court to act in the same way, which is what the
learned Judge has done in the order under appeal.
We think also that in the circumstances of the
case he was right in adopting that course, although we
regret that one result must necessarily be to prolong
turther thisalready protracted litigation. The materials
on the record are not in our opinion sufficient for a
satisfactory decision of the question. They appear to
be far from complete. On the other hand the whole
of the previous proceedings in execution have been
taken in the Ramnad Court and all necessary materials
for a decision are therefore available to that Court.
We therefore dismiss this appeal with costs, ten
gold mohurs. A copy of this judgment will be sent to
the Ramnad Court.



