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Cipil Procedurve Code (At Voof 1508), s 73, 0. 38 —Deposit of moncy inls
Court by defendant o avoid atfachment bofore judgment, elfect of —Right of
Flointiff o such smoney on oblaining decree—Claims of ofher credilors before
Fudgient,

. Held, that where money is deposited by the defendant in Court inn order to
avoid attaclunent before judgment and he does nol contest the suit, the money
may be telken as padd towards the sadisfaction of the plaintiff's claim who has a
ficn on it and is entitled o withdras the money in {all and has priority x,xt:’
pther creditors who attached the money in Court before plainiiff obtained hi®
decree.  Such money was aot Bable fo rateable distribution.

Ramiak v. Gopadicr, 41 Mad: W33 1 Sorabji v. Kala, 36 Bom. 136 —followed,

A. C. Mukerjec—for Appellant.
S. Mukerjee—for Repondents.

Prarr, J.—Iin Civil Regular Suit No. 313 of
1926 of the Subdivisional Court, Mandalay, Maganlal
Parbhuram sued Maung San Lou for Rs. 1,593-12
principal and interest on a promissory note.

* Civil Secmxd Appeal No. 81 of 1927 DMandalay),

.
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On the 31st July 1926 plaintiff applied for attach-
z‘:‘u;%né before judgment of a sum sufficient {o satisfy
the decree from the price of a heouse duc by one
N. \ Azis S D s the ST
ey Charan I L the defen ol .
axps. order vestraining the defendant {rom recciving the

mm and for a prchibitory
Px—a-;a“—j. METAteI SN

An aftachment order was issued in wholly wreng
form to delendant and Charan Das jointiy directing
them to bold the sum of Rs. 1,790-12 subject to the
{urther orders of ihe Court,

On the order being served delendant paid up the
sum of Rs. 1,790-12 and the bailiff returned the warrant
with an endorsement that it had been duly executed,
{(Vide Civil Miscellaneous No. 37 of 1926 of the Sub
divisional Court))

Whilst the money was still in Court various creditors
attached 1t before judgment.

Plaintiff obtained an ex parfe decrec on the 1Zth
August aud applied for payment of the moncey paid inlo
Court by defendants.

Objections were made and ulbimately the money
was cistribuced  raleably between  vartous  decree-
holders.

Piaintiff then in Suit No, 452 of 1926 of the same
Court sued for a declaration that the sum of Rs. 1,790-12
held in Court to the credit of his Suit No. 313 was not
liable to raleable distribution and that plaintiff alone
was entitled thereto,  His suit was dismissed.

Both the lower Courts have held that the money
was attached before judgment and that therefore plain-
tiff bad no prier lien,

Their findings are undoubtedly correct, on the
assumption that the money in question was attached
before judgment, but it seems perfectly clear to me that
the money was not attached. As I have already pointed
out the order of attachment was in wrong form.
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There was no order to furnish security as there = 9%
should have been under Order 38, Ruleld, and none was 1’111‘533;3:2: :
asked, neither was there any direction t ’
into Court.

Instead of holding the money at the disposal of the A

e

Prarn I

-
2

i

o pay the moncs

Court as directed, defendant paid the money into Court
He never contested the sutt. It is obvious therefore
that the money was paid towards satisfaction of plain.
tift's claim and orvder to avold an atlachment before
judgment.

None of the conditions necessary {o constitute an
attachment under Order 38, Rule 5, have been complied
with.

The money must be considered as a deposit in
satisfaction of the plaintift’s claim under Order NXIV,
Rule I, and plaintiff was entitled to Liave it paid out to
him in satisfaction of his claim on application without
taking out execution of his decree,

- As soon as 1t was paid to the bailifi the money
ceased to be an asset’in the hands of the defendant.

It must be taken as settled law that under the
circumstances plaintiff had a prior ien on the money
and it was not liable to rateable distribution.

There is a wealth of case law on the subject both
English and Indian.

It 1s only necessary to refer to two Indian cases.

In Sorabji v. Kala (1), the immovable property of
a judgment-debtor was attached at the instance of two
judgment-creditors  and his other judgment-creditors
merely put in applications for execution without
attaching.

On the day fixed for sale of the property the
decrees of the two atfaching judgment-creditors were
satisfied by payment in Court of the decretal amounts,

{1} (1911} 36 Bom, 156.
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and the effect was the withdrawal of the attachment
under Order XXI, Rule 35,

__ On the day'following the payment into Court onan
ex part. application an order was made for rateable
distribution of the money paid into Court.

It was held on appeal by a Bench of the Bombay
High Court that the monies, which were paid in to
satisfy the attaching creditors’ decrees and to raise
the attachment could not be treated as assets by the
Courtand were not distributableamong other judgment-
creditors, who had merely applied for execution.

The facts here are not the same as in the case under
appeal, but the principle involved is.

The whole subject is discussed at length in Ramial
Aiyar v. Gopalier (1), which might almost be called the
locus classicus on the point. The facts were that the
defendant was arrested before judgment and was
ordered to be released from custody on his paying
into Court sufficient to meet plaintiff's claim.- The
money was subsequently attached by a decree-holder
and defendant was adjudicated an insolvent.

It was held by a Bench of the Madras High Court
that the money was paid into Court to the general
credit of the action and was charged with a lien in
favour of the plaintiff on the latter obtaining a decree
in his favour. It was further held that the attaching-
creditors’ and the Official Receiver’'s claims were
subject to this lien. :

As Courts Trotter, [., observed in the course of his
judgment :—'Where money is paid to the credit of
the suit or ear-marked for the suit, the Courts have
always held that, when that is done, the money belongs
to the plaintiff in the event of his success and that it
cannot pass to the general creditors of the person

(1) (1918} 41 Mad., 1053.
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who pays it in or to any person who claims under
him.”

The case 1s ‘clearly di@t"n«fuishablc from one in
whicr defendant gives security for his appearance,
Such security would be mudv conditional for his
appearance in Court and would not be car-rnarked
for the purposes if the suit,
declaration sought and to satisfy his decree
money paid in’ towards his claim,

['set aside the findings and decrees of the lower
Courts and grant plaintif a decrec as prayed with
costs throughout.

Plaintifi was on  this view clearly entitied to
fro

APPELLATE CIVIL.
Before Me. Justice Alaung Ba.

C.R.M.A. CHETTYAR FIRM
v,
K.R.S.V. CHETTYAR FIRM AxND THREE.”

Ciwil Proceduse Code (Act V of 1908), s, 73" Same judgmeni-deblor,” meaning
of—Court to whick appiicatron for execution should be made—>Mode of appli-
cation-—~Mere transfer of records fo cowccuting Court whether sufficient.

Held, that all the decree-holders {who have ctherwise complied with the
provisions of section 73 of the Civil Procedure Code}, where there are comumon
judgment-debtors in all the execution cuses, are entitled to participate rateably
in the distribution of the assets according to the intevest of the respeciive
judgment-debtors in the property sold, It is not necessary that all the judgment.
debtors of all the decree-holders should be identical and also nuther more nor
less. .

Held, also, that the requirements of the section -are not complied with if no
applicatiun is made to the Court that holds the assets and merely the records of
the cases of decree-holders of another Court are forwarded to the former Court
to which no decrees are transferred for execution and to which no applications
for rateable distribution are made.

Chhvtadal v, Nabibhai, 29 Bom. 328 Gonesh Das v, Shiva Laksuan, 30 Cal,
583 ; Kyishuashaukar v, Chandrashankar, 5 Bom. 198 ; Ramanathan Chlettiar~
Subramania Sastrial, 26 Mad, 179.; Sit Samgv Mmmg Po Keing, 1 L.B.R. 121——~
referred to.

* Civil Revision No, 345 of 1927,
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