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Tor these reasons we must allow the appeal ani
dismiss the s1ib of the plaintiff which was hraaght for

possession as owner, hut wo direct the parties to bear
their own costs throughout.

Appeal aceeptel.

APPELLATE CIVIL.

.Befors My, Justics LeRoseignol and My, Justice Wilberforee.

KISHAN CHAND {DrreNDANT) —-A‘ppﬁllant, }E_z_&
‘ PETSNS Dlee, 14,
SOHAN LAY Axp oroers {PLAINTIFRS)—
Respondents.

Civil Appeal No, 928 of 1017,

Proviacial Insoltenny dAet, IIT of 1907, section 18 (2)—whether

~bar to the passing of a dreree in o pending euil—megning nf the words

“ remedy ” and ** commenre any suit or leyal proceeding® in ihe
-section, explained,

K. €. was adjulieated insolvent in January 1811, At that
time he was defendirg a case for recovery of Rs. 69,346 on a
mortgage deel.  In spite of his adjndisation he continued the
defence of the suit and the first Court decreed it agninst hira. Qn
appaal to the Chief Court the decree wias modified to this extent
that a preliminary decrea for the sale of the wortgaged property
was passed, bub plaintiff was left at liberty to apply snbsequently.
“for a per-onal decree against K. C. in the event of the sile-pra-

- ceeds proving insufficient, to meet the mortgare debt. The sale-
- proceeds did prove ingufficient, and the . plaintiff moved the Conrg
of first instance to take action nnder Owvder XXXIV, Rule!8, . Civil.
Procedure Code, and a personsi decree for the balance dne 'issaéd;
against K. C.. the defendant, who appealed against that. deeves - .

Heid, that the application.by the plaintiffjunderOrder XXXIV,
Rule 6, was not a new p-oceeding, hut a contiuuation of the original
suit, end the decree passed ‘thereon  was ‘mot a “ remedy > against
the person of the insolvent and did mot therefire cuntravene the.
‘provisions? Bf section 16 (2) of the Provincial Insolvancy Aet;-
3907. , .
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Heid further, that a decree is not a remedy for a civil wrong,
but merely a step tuwards the remedy. The remedy is the benefit
accruing to the creditor through the execution of his decree and.
that remady he can secure only through the Ingolvency Court by
proving his debt.

Mamraj v. Bréj Lal (1), dissented from.

Miscellancous first eppe:l from the order of Lala.
Myrari Lal Khosla, Senior Subordinate Judge, 1st Class,
Lelhi, dated the 5th Feh:uary 1917, passing a personal’
decree against Kishan Chand,

Mavonar Laz, for Appellant.
M. 8. BragarT, for Respondents.

The judgment of the Court was delivered by—

LeRossignon, J.—The facts out of which this.
appeal arises are as follows :—

The appellant was adjudicated insolvent in
January 1911. At that time he was defending a case:
for recovery of Rs. 69,316-8-0 on a mortgage deed; in
spite of his adjadication he continued the defence of the
suit and the first Court decrced it against him.

He then came to this Court in appeal and was.
successful in obtaining a modification of the original
decree, in that a preliminary decree for the sale of the-
mortgaged property was passed but plaintiff was left at
liberty to apply subsequently for a personal decree:
against appeilant in the event of the sale-proceeds.
proving insufficient tomeet the principal and interest
due on the mortgage and the costs of the case.

On the happening of this contingency the plaintiff
moved the Couri of first instance to take action under
Order XXXV, Rule 8, Civil Frocedure Code, and a

ersonal decree for the balance due issued against
efendant.

In appeal it is contended that ihe defendant’s in-
solvency was a bar to the grant of the decree and section.
16 of the Provincial Insolvency Act of 1907 as well as-
Mamsraj v. Brij Lal (1), are referred to.

_ Section 16 of the Act provides that no creditor-
In- respect of any debt provable under the Act

(1) (1811) I L. B. 34 AL, 106.
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shall during the pendency of insolvency proceedings
have any remedy against the insolvent, nor shall he
commenece any suit or legal proceeding without the
leave of the Court.

Tiae Act is silent with regard to the continnation
of a suit. but the continuation of a suit or d-fenee by
‘the Receiver is contemplated by section 20 {d) of the
Act.

Now the application by the plaintiff under Order
XXXIV, Rule 6, Civil Procedure Cude, was olearly not
‘a new proceeding, but a continnation of the original
suit, and such was held to be its nature in Mamraj v.
Brij Lal (1) so that it does not come under the har of
section 16 of the Provincial Insolvency Act s 2 new
proceeding. '

We hold further that the issue of the personal
decrce was not the grant to the plaintiff of a remedy
against the appellant within the meaning of the section.

A decreeis not a remedy for a Civil wrong but
merely a step towards the remedy. The remedy is the
benefit aceruing to the areditor through the execution
.of his decree, i.e., the compensation sezured to him in
sxecution. That remedy he ecan secure (when the
judgment-debtor is an adjudicated insolvent) only
through the Tnsolvensy Court, Dy proving his debt,

The Allaliabzd ruling above cited, with all de-
ference we are unable to accept both because we do not
regard a decree as & remedy and also because all the
provisions of the English Act have not been reproduced
in the Indian Act. Bection 10 (2) of the English Bank-
ruptey Act empovers a Court to stay any action,
execution or other legal process against the debtor or to.
continue them, if it sees fit, but thers is no similar pro-
vision in the Indian Act ; conssquently the decisions -of

the English Courts on questions of stay of action, owing,
“to insolvency, are not sure guides for the Courts of. . this .

-countbry.

Moreover, if the words shall * have mﬂdy‘ are
a bar to' the continuation.of a guit,” they are irreconcil-
able with the provision that a'suit'ihay be continaed on-
ferms. . «

T T
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(1) (1911 1. L, R, 34 AL 108,
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On grounds of expediency, it is »bviously desirable-
that the Court which has fully c¢ousidered all the
evidence and has siudied a'l the aspects of the case
should decide on the merits and then leave the Decree--
holder toseek his remedy in the Insolvency Court.

‘We accordingly dismiss the appeal with costs.
Appeal dismissed.

APPELLATYTE CIVIL.

Befors Mr, Ju tice LeRossigno. gnd A1, J ustice Wil erforce.
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— Mussammat FATIMA BIBI AND ANGTHER (PLAIN-
Dxc, 20. TIFFS)— 4 ppellants

versus
SHAH NAWAZ, g7c., -DerunNvants)—Respondents.
..ivil Appeal No, 2610 of I316.

Cuslcm— Suceessi n—arquired piojerliy—swiste s or colluterals iy
Otk degree-- Jatsw——shelum D .ot te.—Riwaj-t am—where custom »s uoi
estabivshed, whe her Couris can jul. b ¢k wm .he peisona. law of the.
pur tes—1 unynb Laws Ar2, 1V o7 16572, s ct.om .

The parties to the snit out of which the present appeal has
arisen wure Jais of the Jhelom District.  The plaintiffs  were the
sisiers of the lust male-hoider, while the defendants were collaterals
in the ninth degree. Piaiutiis reled unpou custumn but neither
they nor detendants succeeded iu proving a custom. Tue entry
in the Ltwus-t-um was against succession of sisters. The property
was pou-abeestial.  ‘The lower Courts dismiss.d the suit buiding
that plutiffs had falled to prove their right to sucoessidn by
custom. ‘

I!elrl that, no custom having been ascertained as to the rights
of sisters as aga nst collaterals of the yth degree in the case of
acquired projerty, the Courts shoud have fallen back on the pers
souar law of bhe parties, fur the decisimn of the case and that the
sulL must cousequent.y be decreed in tavour of the sisters.

. Mussammat Sa dur Babi v. S1yad Al Shak (1) Kkanan v
Mst. Juits (2), and K,l.ud.z Buknsi v, Mst. Habeh Khaton (5),
Todowed

(1 4 . B. 1888, (2) 116 L. R, 1682,
(8) 13 P, B, 1519,



