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cannot affect the land and he is not entitled to take
any steps against the land in execution of his decree.
The plaintiff in this caseis in actual possession of
the land by virtue af his character as a usufructuary
mortgagee. That being so, he is entitled to the

declaration prayed for. I therefore set aside the

decree of the lower Appellate Court and pass a decree
in favour of the plaintiff in terms of the prayer in
his plaint. The appellant will get his costs throughout,
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Ciwil Procedurc Cede (Act V of 1608}, O. 21, rr. 58 and (0—Aptlication for
removal of atlachmen' must e madc prior 1o sale iu cyceculion.

Hcld, that an application for removal of attachir ent under Order 21, Rule 58
of the Civil Preccdure Cede, stould te made Ldlore the property attached has
been sold. A Ccuwit acls in excess of jurisdiction if it enterfains such appli-
cation after sale. . .

Gopal Clandra Mukerjec v. Nofelar Kundu, 16 CW.N. 1029; Puliup Dco
Kuer «. Ram Clarilar Barlid, 74 1.C. 87—=z¢ferred lo.

Chatlerjec—for Applicant.
Mitter—for Respondent.

PraTT, ] —This is an application undersection 115,
Civil Procedure Code, to revise the order of“the Town-
ship Judge, Myaing, in Civil Miscellaneous (x> N~ 1
of 1927, ordering the removal of attachme:
attached in execution case No. 31 of 1
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ami of opinion that fhe contention that th
was no Dmger subsisting is correct.

I have been unable o Gnd any officidly reperted
cases on the subject, possibly the rulings on ihe poind
have not been recorded as 1t was considered too ob“vi‘ous.

Mr. Chatterjee for applicant rclies on the Calculta
Bench case of Gopal Chandra Mukerjee v. Nolobar
Kundu (1),

It was there held that an order under Rule 60 of
Order XXI must be made before the sale has taken
place. It was also pointed out that sub-rule (2) of
Rule 58, which provides for the adjournment of a sale
pendinrf the investigation of a claim preferred vader
sub-rule (1) makes it clear that the application for~
removal of attachment and order under Raule 60
must be prior to the sale in execution.

The Bench held that the subordinate Court had
acted clearly in excess of jurisdiction and violation of
an express provision of tlle Code, and that it was a
case in which it ought to interfere on revision.

This case was followed by a Bench of the Patna
High Court recently in Puliup Deo Kuer v. Ram
Charitar Barhi (2).

In the Patna case the sale of land in execution
took place after the application under Order XXI,
‘Rule 58 had been filed.

Mullick, J., in giving judgment remarked :—
“It is obvious that after the sale was held, the
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attachment was ipso fucfo determined and the Cmn‘t had
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Cipil Procedurve Code (At Voof 1508), s 73, 0. 38 —Deposit of moncy inls
Court by defendant o avoid atfachment bofore judgment, elfect of —Right of
Flointiff o such smoney on oblaining decree—Claims of ofher credilors before
Fudgient,

. Held, that where money is deposited by the defendant in Court inn order to
avoid attaclunent before judgment and he does nol contest the suit, the money
may be telken as padd towards the sadisfaction of the plaintiff's claim who has a
ficn on it and is entitled o withdras the money in {all and has priority x,xt:’
pther creditors who attached the money in Court before plainiiff obtained hi®
decree.  Such money was aot Bable fo rateable distribution.

Ramiak v. Gopadicr, 41 Mad: W33 1 Sorabji v. Kala, 36 Bom. 136 —followed,

A. C. Mukerjec—for Appellant.
S. Mukerjee—for Repondents.

Prarr, J.—Iin Civil Regular Suit No. 313 of
1926 of the Subdivisional Court, Mandalay, Maganlal
Parbhuram sued Maung San Lou for Rs. 1,593-12
principal and interest on a promissory note.

* Civil Secmxd Appeal No. 81 of 1927 DMandalay),
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