
cannot affect the land and he is rot entitled to take 
any steps against the land in execution of his decree.

The plaintiff in this case is in actual possession of v.
XI 1 1 1 I r I ■ 1 i. r j U Po T hawthe land by vu'tue at his character as a usufructuary ----
mortgagee. That being so, he is entitled to the j.
declaration prayed for. I therefore set aside the 
decree of the lower Appellate Court and pass a decree 
in favour of the plaintiff in terms of the prayer in 
his plaint. The appellant will get his costs throughouto
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Before M r . Justice P ra tt.

M AUNG PO PE 1927
V.

M AUNG K W A a n d  o n e .*

C iv il Procedure Cede (Aet V  o j  1908), O. 21, r r .  58 and  fO— A pflica fiou  fo r  
retiwi'al o f  atlaclnnet: ' must be made p rio r to sate in  exceiitiov.

H eld , that an application for removal of allaclincnt under Order 21, Rule S3 
cf the Civil Prcccdurc Ccc'c, sl ould be n ade tcfore tl'e property attached has 
been sold. A Couit acts in excc£S of jurisdiction if it entertains such appli
cation after sale. ,

Gopal C lmndra Mtitscrjee M .'Nvh-lar hvndu, 16 C.W.N. 1019; Pnhtip Deo 
K iie r  \. Ram C I,arita r B m lii,  74 I.C . H7~^j:jerrcd to.

Chatterjcc—for Applicant.
Mitter— for Respondent.

P r a t t ,  J — This is an application unde^-^ection 115,
Civil Procedure Code, to revise the order orUie Town
ship Judge, Myaing, in Civil Miscellaneous C-*”" ''
of 1927, ordering the removal of attachmei 
attached in execution case No. 31 of 1 

It is contended that the orde 
attachment was ultra vires as the 
i>een sold before the application

• Civil Revision No. 32 rtf 19i
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^  A  reference to tlie execution proceedings shows
macsg po 1's.nd in question w:is sold oo the 17th

December 1926, find the application io r  renioval of 
attachiiient was not iiiade till tiie 4th of |anuary 
following.

It is true the sale iiad not been confirmed, but I 
am of opinion tiiat the cooLeiition. tiiat tiie attachment 
was no linger sobsisting is correct.

I have been iinable to iind :iny offi.cially reported 
cases on the subject, possibi}' tlie riihngs on tlie point 
have not been recorded as it was considered too obvious.

Mr. Chatterjee for applicant relies on the Calcutta 
Bench case of Gopal Chandra Mukerjee v. Notobar 
Kiindii (1).

It was there held that an order under Rule 60 of 
Order X X I must be made before the sale has taken 
place. It was, also pointed out that sub-rule (2) of 
-Rule 58s'which provides for the adjoumment of a sale 
pending the investigation of a claim preferred under 
sub-rule ( I )  makes it clear th?it the application'for'^ 
removal of attachment and order under Rule 60 
must be prior to the sale in execution.

The Bench held that the subordinate Court had 
acted clearly in excess of jurisdiction and violation of 
an express provision of the Code, and that it was a 
case in which it ought to interfere on revision.

This case was followed by a Bench of the Patna 
liigh  Court recently in Piiliup Deo Kuer v. Ram  

:Chmitm^ B arU  {2),..
In the Patna case the sale of land in execution 

took place after the application under Order XXf^ 
Rule 58 had been filM.

Mullick, J., in giving judgment ; remarked 
“ It is obvious that after the sale was held, tJie

! \)  16 C.W.X, 1029. (2) 74 I.e. 87.
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.attachment was ipso facto determined and the Court had 
110 longer any jurisdiciioii to try the claim case/’

I have no doi-bf tiiat this is sound law.
It is obvious■ tliat,respondent has a remedy coder' 

Rule 100, if dispossessed, or that he may resist the 
aiictiori-piirchasers taking'posHcssion uiider Rule 97, if 
.tie.has no cause of ;icdoo luider Rule 90.

i hold that tiie order of the To\¥'nship Court was 
without jurisdiction and set it aside accordingly. 
.Applicant will be auowed costs. Advoca'te’s fees two 
.gold mohiirs.

A P P E L L A T E  C I¥ IL .

Bt'Joi'c Mr. Justice Pnilt.

MaijNG Po 
Pe
V,

K w a
AKD OSK, 

PS A T f, J.

19.37

M A G A N L A L  PARBH U i^AM

N. A» A Z IZ  H A ] I  K AR IM  a n d  s i x /'=

1927

July 28.

Cij'il Procedure Cod  ̂ {Act V o f  1908), s. 73, O. 3B--Deposit o f money into 
Court by defendant to avoid attachvient before judgiiient, cffect of—Right of 
f.laiiitiff io such money im obiainingdcere.c~-CIaims of other creditors before 
judgincfit. '

: Held, that where money is deposited by the' defendant in Court in order to 
:avoid attachment before judgment and be does not contest the suit, the money 
may be taken as paid towards the satisfaction of the plaintiff’s, claim w h o  has a. 
lien on it and is entitled io w iiiidraw the monejr jn full and has priority ove^ 
other creditors who attached the money in Court before plaintiff obtained hi^ 
decree. Sach money .was.not liable to rateable distribution..

Rannah x. (kipaiier, 4.1 Mad. 1053 ; Sarabji V. Kalii, 36 Boni. 156—followed,

A. C: j¥iiker/de--{or Appellmt.
S. Mti'kerjee—’for Repondeiits.

P ratt , J.— Id Civil Regular dSuit No. 313 of 
1926 of the. Siibdivisional Court, Mandalay,: Maganlal 
Parbhurani' suedr Mauog San ■ Lcii for Rs. 1,593-12' 
principal and interest Gii a promissory note, t

* Civil Second Appeal Ko. 81 :of 1927 ^Mandalay). ,


