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M AUNG SHAN H P Y U  ^
July 27.

U PO TH AW .*

Sub-m ortgage— P aym ent by 'm ortga gor to m ortgagee w ithou t knowledge o f  sab- 

m ortgage— E ffe c to n  sub-mortgagee's r igh ts .

H e ld , that when a mortgagee sub-mortgages his mortgage to another person 
without the knowledge of the original mortgagor and the original mortgagor 
pays off the mortgage amount to the mortgagee, the sub-mortgagee’s rights 
against the land are extinguished.

Sahadev R a v ji  Bagade v. Shekh Pa pa  M iy a ,29 Bom. 199— re ferred  to.

Kale— for Appellant.
Ba Hla— for Respondent.

Das, J.— The appellant filed a suit for a declaration 
that he was in possession of a piece of land'and 
that the fifth defendant could not sell the land in 

“gxecution of his mortgage decree.
The facts of the case are as follows The first 

defendant Ma E Byu mortgaged the land in question 
to the sixth defendant Maung Gyi with possession.
Then Maung Gyi mortgaged the land to the respondent 
for Rs. 250. Subsequently Maung Gyi executed a 
mortgage of !the land in favour of Golammadin for 
Rs.. 300 with possession. Then the original owner 
redeemed the land from Maung Gyi and Golammadin 
by borrowing money from the appellant and mortgaged 
■fhe land to the appellant for Rs. 526 with possession 
by a registered document. It is not alleged that 
either the plaintiff or the original owner knew of the 
mortgage of the land by Maung Gyi to the present 
respondent. Subsequent to the mortgage to the 
appellant the present respondent liled a mortgage suit
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against Mating Gyi and obtained a mortgage decree. 
Macngshâ j H e did not make either the original owner or the 

iC present appellant-plaintiii' a party to his suit. The 
U  po T haw , pj-gsgiii; j-espoj-^r-jgiil-denjed the allegations in the plaint 

Das, j . contended that his mortgage decree could not be
affected. The trial Court passed a decree in favour of 
the plaiiitiii". The lifdi defendant appealed. The- 
iow^er Appellate Court dismissed the plaintiff’s suit, 
and the plaintiff now appeals to this Court,

It is quite clear that, when a mortgagee sub- 
mortgages his mortgage to another person without the 
knowledge of the original mortgagor and the original 
mortgagor pays off the mortgage amount to the imort­
gagee, the sub-mortgagee's rights against the land are 
extinguished. The sub-mortgage is only good to the 
extent of the amount due on the original security, on the 
payment of which the security is released. So when, as 
in this case, the original mortgagor paid off his mortgagee 
tlie amount due on his mortgage, the sub-mortgagee had- 
no further rights over the property. In this case it is 
clear that the original mortgagor did not know anything 
of the sub-mortgage when she paid off the mortgage 
debt It is not alleged by the sub-mortgagee that he 
gave notice to the mortgagor of his mortgage. la m  
fortified in my opinion by a decision in the case of 
Siiluidez? Ravji Bagade v. Shekh Papa Miya (1), where it 
was held that when a mortgagor makes a payment to 
tlie mortgagee in good faith without knowledge of a 

registered sub-mortgage, the payment is not vitiated oa  
the ground that it was made subsequent to the regis­
tration of the sub-mortgage. I must therefore hold  
that the sub-mortgagee lost all his rights over the 
property when the mortgagor paid off the original 

mortgage decree against the mortgagee
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cannot affect the land and he is rot entitled to take 
any steps against the land in execution of his decree.

The plaintiff in this case is in actual possession of v.
XI 1 1 1 I r I ■ 1 i. r j U Po T hawthe land by vu'tue at his character as a usufructuary ----
mortgagee. That being so, he is entitled to the j.
declaration prayed for. I therefore set aside the 
decree of the lower Appellate Court and pass a decree 
in favour of the plaintiff in terms of the prayer in 
his plaint. The appellant will get his costs throughouto
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M AUNG PO PE 1927
V.

M AUNG K W A a n d  o n e .*

C iv il Procedure Cede (Aet V  o j  1908), O. 21, r r .  58 and  fO— A pflica fiou  fo r  
retiwi'al o f  atlaclnnet: ' must be made p rio r to sate in  exceiitiov.

H eld , that an application for removal of allaclincnt under Order 21, Rule S3 
cf the Civil Prcccdurc Ccc'c, sl ould be n ade tcfore tl'e property attached has 
been sold. A Couit acts in excc£S of jurisdiction if it entertains such appli­
cation after sale. ,

Gopal C lmndra Mtitscrjee M .'Nvh-lar hvndu, 16 C.W.N. 1019; Pnhtip Deo 
K iie r  \. Ram C I,arita r B m lii,  74 I.C . H7~^j:jerrcd to.

Chatterjcc—for Applicant.
Mitter— for Respondent.

P r a t t ,  J — This is an application unde^-^ection 115,
Civil Procedure Code, to revise the order orUie Town­
ship Judge, Myaing, in Civil Miscellaneous C-*”" ''
of 1927, ordering the removal of attachmei 
attached in execution case No. 31 of 1 

It is contended that the orde 
attachment was ultra vires as the 
i>een sold before the application

• Civil Revision No. 32 rtf 19i


