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In these circumstances we d; not think that the
sale should now be interfered with. We accapt the
appeal and dismiss the plaintiffs’ suit with costs,

Appeal accepted.
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The facts of the case are given in the judgment of
the Court, delivered by—

" ABDUL Raoow, J.—This appeal arises out of a suit
for the redemption of a mortgage, dated the 25th of
June 1837, The suit was resisted upon various gwunds,
one of which being that the document though'in ap-
pearance a mortgage deed, was really a sale deed and the
transaction was that of a sale angd not that. of- & ‘mort:
gage. In support of this contention the’ “terms of the

wortgage deed were relied upon and oral evidenve was

called to prove the 1ntent10n cf the partxss The Oo; g
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of first instance gave effect to this contention and dis-
missed the suit.

An appeal was preferred by the plaintiff to the
Lower Appellate Court which after going into the evid-
ence has cometo a different conclusion and has set
sside the decvee of the Court of first instance on the
preliminary point on which the judgment of the Court
of first instance was based. The Lower Appellate Court
bas made an order of remand under Ovder XLI, rule 23,
Civil Procedure Code, remanding the casé to the ori-
ginal Court for the decision of the remaining questions
arising in the case.

An appeal has been preferred to this Court under
Order XLIIT, rule 1 {»). Mr. Sheo Narain, Counsel
for the appellant, has attacked the finding of fact arrived
aft by the Lower Appellate Court and has contended
that this being a first appeal from an order, he is entitled
to challenge the fiudings of fact of the Court below. He
has also contended that the Lower Appellate Court has
wrongly excluded oral evidence under section 92 of
the Evidence Act.

This argument ignores the fact that in spite of hold-
ing that oral evidence was inadmissible the Court has
actually considered the evidence and has held it to be
jnsufficient and unreliable. The question whether on
an appeal from an order of remand an appellant is
entitled to question the findings of fact recorded by
the Appellate Court was considered by.a Bench of the
‘Punjab Chief Courtin Sawan Singh v. Mothu (1) and
was answered in the negative. The learned Judges of
the Calcutta High Court also have expressed the same
-opinion. We ourselves feel not the slightest difficulty
in coming to the same conclusion.  The policy of the
Legislature being not to allow a second appeal on facts,
it is difficult to see how the appellant coming in appeal
ander Order XLTII, rule 1 (u), can question findings

~.of fact in this Court.

We are clearly of opinion that the findings artived
:at by the Lower Appellate Court are findings of fact
and cannot be qliestioned. We accordingly dismiss the
-appeal with costs. .
Appeal dismissed.
(2) 85 P. R 1914



