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A PPE LLA T E  CIVIL.

Before M r. Justice Mauvg Ba.

MA SH W E MRA PRU and  one 1927

MAUNG BA

Civil Procednt c Code [Act V of 1908), 47— Jndgmevt-dehtor's legal reprc-
sentativc claiiiiing attached propeiiy wlielher a question hcl'ivceii parties. 

Held, that where a person is sued as a legal representative of a  deceased  
per.soii and he objects to the attachm ent of certain property in execution of 
the decree, claim ing it as his own property, the question is one betw een the 
parties and their representatives and falls within the scope and purvievv of 
section 47 of the Civil Procedu re Code.

Punchanun Bundopadhya v. Rahia Bihi, 17 Cal. 7 l l — referred lo.

Sein Tun Aiing—ioi Appellants,
R. M. Sen— for Respondent.

Maung B a , J.— This second appeal arises out of an 
execution case involving an important point of law 
whether the objection raised to an attachment of the 
deceased’s property by the judgment-debtoFj against 
whom a decree was passed as a legal representativej 
alleging that the property is not liable to be attached 
as it belongs to him by virtue of a gift made to him 
by the deceased prior to the suit or decree, is a 
matter which'falls within the scope of section 47 or 
within the purview of Rule 58 of Order 21, Givil 
Procedure Code.

The Subdivisional Judge of Kyauktaw treated the 
objection as an ordinary application for removal of 
attachment under Order 21, Rule 58. If that proce­
dure were correct, no appeal would lie from an order 
passed by the vSubdivisional Judge. The learned

* Special Civil Second Appeal No. 89 of 1927.
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District Judge of Akyab was of opinion that tiie 
objection was a matter falling within the scope of 
section 47, and that therefore an appeal lay.

It is now urged that that view of the learned 
District Judge is incorrect, and that section 47 is not 
applicable. Maung Ba On was one of the defendants 
sued as legal representatives of the deceased U Kyaw 
Khine in the original suit. In execution of the 
decree passed against him and the other legal repre­
sentatives, certain property was attached as forming 
part of the deceased’s estate. Maung Ba On preferred 
a claim to one-half of that property, alleging that the 
same had been gifted to him by a gift made about 
four years previously. The question to be decided 
therefore is whether that portion of the property has 
descended to him as the representative of the deceased 
and is liable to be attached in execution of the decree 
against him as such representative or whether it 
belongs to himself and not in such representative 
character, Surely this is a question arising between 
the parties to the suit in which the decree was passed 
relating to the execution of the decree. That being 
so, the question is one falling within the scope and 
purview of section 47.

The learned Advocate wishes to draw a very fine 
line between a case where a legal representative 
bases his claim upon a title acquired before the 
decree and that based upon a title acquired after 
the decree. He urged that section 47 would be 
applicable only in the case of a claim based upon 
title aquired after the decree. I do not see any 
reason for drawing such a distinction. Ba On is no 
doubt a party to the suit, and the question whether 
the property attached is attachable as being part of the 
estate or not attachable as being his own property 
is a question relating to the execution of the decree
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passed against him as a legal representative. If he 
were to bring a regular isiiit to decide that dispute, 
it would have to be decided in that suit whether 
the property in dispute was liable to be attached as 
part of the deceased’s estate or that it was not liable 
to be attached as it belonged to Ba On. The matter 
to be decided in the regular suit under Order 21, 
Rule 63 is therefore practically the same as that to 
be determined under section 47. Since it is a matter 
that may as well be determined by the Court ex­
ecuting the decree, the Legislature has laid down that 
in such circumstances that matter should be deter­
mined by the Court executing the decree and not by 
a separate suit- The Judicial Committee has pointed 
out that it is of the utmost importance that all 
objections to execution should be disposed of as 
cheaply and as quickly as possible. Consequently in 
order to attain that object a wide and liberal con~ 
struction has always been placed on section 47 in 
order that all questions which can possibly be deter­
mined in execution proceedings should be so deter­
mined. A Full Bench of the Calcutta High Court in 
ihQ oiPundiammBiindopadhyaY^ Rahia Biht and  
others {1)  ̂ has put the same construction upon section 
244 of the old Code (now section 47 of the new 
Code). The Full Bench held that an objection taken 
by a person who has become the representative of 
the judgment-debtor in the course of the execution o£ a 
decree to the effect that the property attached in 
satisfaction thereof is his own property, and not held 
by him as such representativej is a matter cogniz­
able only under section 244 of the Code of Civil 
Procedure, and not the proper subject-matter of a 
separate suit.
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1927 The learned District Judge in allowing the appeal 
has not expressly declared that the claim is to be 
allowed only in respect of half of the property.

The appeal is accordingly dismissed with costs, 
but I note that in the decree it should be clearly 
stated that the attachment is to be released only from 
half of the property.

APPELLATE CIVIL
Before Mr. Jii.sf/cc M aung Ba.

^  U PO NYUN AND ONE
JuJjill. V.

MA PAN ME. *

Civil PrM ednre Code [Act V of 23, r. 3— Compromise decree, //.v
contents.

A n a g re e m e n t o r  co m p roin ise  a rriv e d  a t  b e tw een  p arties  to  a  suit, in  
w h o le  an d  not in p a rt, is to  be reco rd ed , a n d  th e  d e c re e  is th en  to ,co n fin e  its 

o p eratio n  to so  m u ch  of th e  su b je ct-m a tte r  of th e  su it as is d ea lt w ith  b y  th e  
a g re e m e n t. A n effectual m eth o d  w ould b e  for th e  d e c re e  to  re c ite  th e  w h o le  of 
the a g reem en t an d  then to co n clu d e w ith  an o rd e r  re la tiv e  to th a t p a r t  th at  
-was the su b ject-m atter of the suit, o r  it co u ld  in tro d u ce  the a g re e m e n t in a  
schedule to  the d ecree  ; but in e ith er ca se , alth o u g h  the o p era tiv e  p a rt of th e  
d ecree  would b e p ro p erly  confined to  th e  a c tu a l su b je ct-m a tte r  of th e  then, 
existing litigation , th e  d e cre e  tak en  a s  a w h o le  w ould inclu de th e  a g re e m e n t .

Hemania Ktmiari Debi v, Midnapuy Zamindavi Co.., 47 Cai, 485 — 
.referred to.

Kyaw Dm~—ior Applicants.
Gii/aa'—for Respondent.

; M Ba, } .-—This ■ revision arises out ;of■ Givil 
Regular Suit Ko.̂ ;, 5 of: 1926 of jthe District Court 
;of tharrawaddy. :-In tha.t' suit :appH Po Nyun.'
anci Ms second wife Ma Ohrij brought an action 
against his adopted daughter Ma Pan Me to have a 
deed of gift executed in her favour set aside on the

* Civil Revision No. 137 of 1927.


