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MISCELLANEOUS CRIMINAL.

Before Mr. Justice Broadway.
SARDARI LAL—Petitioner,
versus

Trr CROW N--Respondent.
Criminal Miseellaneous No. 84 of 1922.

Criminal Procedure Code, Act V of 1898, section 526—trangfer
of awge-—wreasonabﬁe app’rehemwn of not getting o fair and tmpartial
Iml

- Held, that it is of pammount importance that persons
arraigned before the Courts should have confidence in the im-
partiality of those Courts, and if a person has & reasonable eause
to apprehend that the Court hefore whom he is being tried is not
completely free from bias a transfer should be directed.

Bans Gopal v. Emperor (1), Kali Charan v. Emperor (2},

Machal v. Martu (3), Emperor v. Abdul Latif (4), Srilal Chamioiic .

v, Emperor (5), and Rang Bahadur Singh v. Kcmnm% (6), referfed
to.

Application for transfer of the case, pe’nd’mg wn the
Court of Malik Alah Bakhsh, Magistrate, 1st Class,
qual? p ur, from the Lyallpur District to some other dzsﬁmrt

. BRVAN- Pervan, for Petitioner.

Dns Ras Sawuxy, Pablie Prosecutor, for Res-
Ppondent.

Broapway J.~~Procesdings were instituted on the
11th July 1922 againsgt Sardari Lal, Vakil, and three others
under - Seetions 161/116, Tndian. Penal Code. These
proceedings were cormmenced under the orders of. the
‘officiating District Magistvate of. Lyallpur, who aeted
on mfomnaﬁmn given to bim by the Dubhc Proeecutor
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for hearing. On that date Sardari Tial appeared, but
the Pelice reported that the other three persons com-
plained against had absconded. »

" As stated above the complaint had been instituted
on the 11th July 1922, so that the Police had not had
much ti-ae in which to get tne other three persons served.
Sardari Lal applied to the Magistrate under section
528 (8), Criminal Procedure Code, for an adjournment
in order to enable him to move the superior Courts for a
trangfer. The Magictrate, however, proceeded to re-
cord evidence as to the abgconding of the other thres
persons and recorded an order expressing himself as
satisfied that the said persons were abgconaing, and that
proceedings against them should be taken under gsc-
tion 512, Criminal Procedure Code. He then examined
some of the prosecution witnesses and adjourned the case
to the 25th July 1922 for the remaining prosecution
evidence. B e o

Sardari Lal then moved this Court under Section
526, Criminal Procedurs Code on the 213t July 1922, and
the learned Chief Justice izyued notice and ordered
further proceedings to be stayed.

On the 25th July 1922 Sardari Lal filed a copy of ths
High Court’s order and asked for a rtay of proceedingy
in accordance therewith. ’ ‘

In spite of the definite direction that further pro-
ceedings were to be stayed the prosecution sought to
get the Magistrate to continue the exawnination of the
prosecution witnesses, but this the Magistrate very pro-
perly refused to do. In the application for transfer the
petitioner -has assignod many reasons for apprehending
that he would not reccive a fair and impartial trial in
the Tiyallpur District. The Magistrate has traversed.
these reagons go far as he is personally concerned, but
Mr. Potman for the petitioner has contendod that the
avmpsphere in Lyallpur is such, as gives nis client grave:
ap ééher_‘iaiqn‘that he will not recelve impartial justice

1% ha been t8peatedly held by the various High
hat b 3s of paramoant Impottance that: persons:
: the Courts should -have confidence ins
wf those Courts; and if & persenibag:
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reasonakle camse to apprebend that the Court before
whom he iz being tried 13 noft completely free from
bias a transfer should be directed. It appears that the
permanent District Magistrate of Lyallpur bas now
returned and the petitioner 1s willing to be tried by that
officer. The District Magistrate concerned, however, does
not wish to deal with the case on the ground that he is
greatly pressed with other important work.

‘ The gentleman, who was ofﬁmatmg as Districs Mags-
trate in July 1922 and who directed the institution of
these proceedings, is still attached to the Lyallpur Dis-
triet as Additional Distriet Magistrate. Heis on friendly
terms ‘with the trying Magistrate and toe other Magis-
trates of the District—a very excellent state of affairs—
and the petitioner is convineed that this case has formed
the subject of discussion at various social gatherings
and funetions.

The question is whether the apprehensions neld by
the pefitioner are reasonable, - As to this the first point
for consideration is the prdcedure adopted by the Magis-
trate on the 19th July 1922 v*hen the case first came up

or hearing.

Out of four perf sons cormplained agmnst the pahtxoner
alone appeared. The police had had only 8 days in
which to search for the other three, and yet it was con-
sidered necescary to proceed with the ease. Now the
witnesses for the prosecution, I am told by the Publie
Prosecutor, were members of the Bar and Maglstmtes‘.
It iz obvious that they are not of the stamyp of persons

who could be* gotat ** by thedefence. Itwasextremely”
improbable that the three other persons “had really’ ab-

sconded g0 as to render their apprehension  within s
reasonable time unlikely. The record shows that one

of them' put in an- appearance’ on the 25th July: 1992

In these circumstances I consider the Magistrate ac

illa mse&ly in nog’ ad;ourmng the case when requested

c :by the pemmoner
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1922 The petitioner apparently understood that in the
e absence of all the persons complained against an ad-
SazpaBl LAk soumment would be granted. The Magistrate records
TaE é;mw - that he made no such promise. Iam prepared fo acceph
™ the Magistrate’s view of the conversation, but it eannot
be denied that the petitioner may have,in good faith,

understood differently.

That the late officiating District Magistrate has
taken o keen inferest in the case szeemws also to be
indisputable. Heis alto a witness in the case.

In Bans Gopal v. Emperor (1), a transfer to another
disirict was considered necessary when the proceedings
against an accused were initiated under the orders of a
District Magistrate and one of the imporfant witnesses
for the prosecution was a Deputy Magistrate of the same
cgtriet.

Tn Kali Churan v. Emperor (2), it was held that a
transfer wag advicable if the actions of a Judicial officer,
though suzceptible of explanation and traceable to a
superior sense of duty, are calculated to ereate in the mind
of the accused an apprehension that he may not have
animpartial trial. In Machal v. Martu (3),1t was pointed
out thatin matters of this kind thelawhsas regara not so
much to the motives, which might be said to bias
‘the Judge, as to the susceptibilitiex of the litigant
parties, and that where there is anything in the cagse
tikely to create in the mind of the accused a reasonable
apprehension that he may not have an impartial trial,
the case should be transferred. What 15 “ reagonable ”
must of eourse depend on the degree of intelligence
of the accused. Again in the present case it is alleged
that the petitioner intends to summon the trying Magis-.
trate as a witness in connection with certain con-
versations, between him and other Magistrates, rela-
ting to the cage, and in Emperor v. Abdul Lotif (4),
+hig was considered a good ground for transfer. In
Brilal Chamario v: Emperor (5) and Rang Bahadur Singh
‘Kariman (6), however, it was pointed out that before
tra could be made onthis ground it must first

that the Magistrath was in: s position o
ctly bearing on'the ease; and: T
with this point ag it hag not.
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‘been made clear that the Magistrate in question can give
any evidence that has any bearing on the guilt or inno-
cence of the petitioner. There can be no doubt that this
case has created somewhat of a stir in Lyallpur. The
Public Prosecutor of the District Is virtually the eom-
plainant; the present Additional District Magistrate or-
dered the institution of the proceedings ; he ig himself a
witness as also ig another Magistrate who acted under his
-orders. The trying Magistrate’s action in proeeecing with
‘the cage on the 19th July 1922 was ill-advised, and indi-
-cated o desire to expedite proceedings, which, though
highly commendable in most cases, might well have
created a suspicion in the mind of the petitioner that
~he was influenced by the fact that the then Distriet
‘Magistrate was taking an interest in the case. I dm
. umnable to hold that there was any real justification for
taking proceedings under section 512, Criminal Procedure
Code, ag againgt the other three persons. The time
taken by the police was orly 8 days and, as has been
stated above, one of the other persons appeared in
-Court oa the 25th July 1922. That something of the
kind would occur should have been anticipated by the
Magistrate, and it was obvious that all the evidence
-would have tobe taken overagain. :

In all these circumstances I am of opinion that the
‘petitioner’s apprehension that he will not obtain that
completely, fair and impartial trial that he is entitled
sto must be regarded as not unreagonable. : ‘

- Insaying this T must not be taken o be casting any
‘reflections on the integrity and good faith of the Magis-
trate. I have no doubt that he would hold the scales
gvenly and come to a decision in the case solely on the
-evidence that would be led before him, but regard must
sbe had to the susceptibilities of the accused and his ap-
.prehensions must be given due weight to. S

~ -He has no objection to being tried by the District
“Magigtrate, but as that officer has not time to take up
-the case, I trangfer thiz case to the District Magistrate:
.of Bheikhupurs, who, may deal with the case himself,
«or make it over for trial to one of the Magistrates in his
«dzstnefd G I S

Peition aceepied, cnse transferred
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