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APPELLATE CIVIL.

Before My, Justice Brown.

MAUNG AUNG TUN

')

MAUNG SAN NYUN AND OTHERS.”

Liwitation et (IX of 1908}, Sched. I, Arf Y44—=Time runs only o
possession beconiing edverse——Father's  possession nol necessarily adverse
to s ¢ ldren—Gift distinguished from pariition—Mcsne profits when
recoverable.

A {ather on his remarriage made over by segistered deed the land in suit
to his four children by his deceased wife towards their mother's shave of
inheritance in full satisfaction. He continued to be in possession but the
property was managed for the joint benefit of the co-owners,

Helid, that such possession was not adverse to the claim of the heir of one of
his children for partition, made after twelve years from the date of the deed,
Mesne profits are claimable only when the possession of the defendant is.
wrongiul,

Held, also, that a disposition of property by way of giit by a Buddbist
infended to take effect after his death, is void, but a partition of property by
a father with his children on his remarriage is not sucha giit.

Mo Thin Myaing v. Mawng Gyi, 1 Ran. 351—disfinguished,

Kalayanwalla—ior Appellaﬁt.
Surty—for 1st Respondent.
Tun dung—for 5th Respondent,

BrOwN, J.=The 5th defendant respondent, U Po,
a Burman Buddhist, by his wife Ma Pu Lay had
four children, Ma E Mai, Ma E Tin, Maung San Nyun
and Ma E Mi. Ma E Mai, the eldest child is still
alive and has given evidence in the case. Ma E Tin,
the second child, was the wife of the plaintiff-appellant
Maung Aung Tun. She died childless in the year
1921,  Maung San Nyun is the 1st defendant-
respondent. Ma E Mj, the youngest child is dead,

~and ber heirs are her husband, the 2nd respondent,

Civil Second Appeal No, 544 of 1926,
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Maung Ohn Pe, and her children the 3rd and 4th
respondents. After the death of Ma Pu Lay, U Po
married again and, about the time of the remarriage
he executed a registered deed whereby he made
over the land in suit outright to his {four children
by Ma Pu Lay towards their mother Ma Pu Lay’s
share of inheritance in full satisfaction. Originally
only Maung San Nyun and Maung Ohn Pe were
joined as defendants the plaintiff’'s case being that
since the death of his wife these two defendants
have refused to allow him any share of the profits
of the land and he sued {or partition and mesne
profits.  Subsequently he added U Po as 3rd
defendant on the ground that he had been told
hat U Po was in possession of the land.

The execution of the registered deed is not
denied. The delence 1s that the claim is barred
by limitation and that U Po never intended to
‘make an outright gift of the land but merely intended
te provide for the disposal of the land on his death.

The trial Court held on the merits that plaintiff
had failed to substantiate his case and dismissed
his suit.

- The lower Appcllate - Court did not consider the
merits of the case but dismissed the suit solely on the
ground that it was barred by limitation,

The plaintiff has now come to this Court in second
appeal.

I am unable to agree with the finding of the
District Court on the point of limitation. The learned
Judge remarks that the article of the Limitation Act
applicable is admittedly Articie 144 and then goes on
to say that as it is twelve years since the deed was
executed the suit is barred. He appears, however, to
have overlooked the fact that limitation under Article
144 does not begin to run until possession becomes
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adverse to the plaintiffi Even if it were admitted
that U Po had been in uninterrupted possession of the
land since the date of execution of the deed that
would not nccessarily conclude the case. There
would be no neccssary presumption from  this
possession that his possession was adverse to the claim
of his children, and in a suit under Article 144, the
burden of proving that possession is adverse tests on
the defendant.

It has been suggested before me that the article
applicable is Article 127. It seems to me at least
doubtiul whether the property in the present suit can
be called a joint family property within the meaning of
that article. But, even if the article were applicable,
limitation under it does not begin to run until the
exclusion from the property becomes known to the
plaintiff. There is no evidence that plaintiff was in
any way excluded from his rights to the property,
at any rate, prior to the death of his wife in 1921,
As regards possession since the execution of the
deed, the evidence is conflicting.

[His Lordship after discussing the evidence held
that the land was managed for the benefit of the
co-owners and that U Po was not in uninterrupted
possession of the land from the date of the deed
until the filing of the suit. Ma E Mai the first
daughter had conveyed all her share in the land to her
brother and sisters]. His Lovdship proceeded :—

The present appeal is filed under the provisions of
section 100 of the Code of Civil Procedure, and this
Court cannot, thercfore, interfere on a pure question
of fact. But it does not appear from the judgment
that the Additional District Judge really considered
the evidence on this point at all. All that he remarks
is “ From the evidence it would appear that U Po has
been in uninterrupted possession of the land from the
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date of execution of the deed, and his children had
derived no benefit from the land.” It is impossible to

hold, on a bare statement of this sort made simply in
connection with a point of limitation, that the evidence
on this point of possession was really considered by
the learned Judge. I am of opinion that the suit was
not barred by limitation.

It is, however, urged on behalf of the respondent
that even so the suit must fail. The deed on which
the plamntiff relies is merely a deed of gift, and it
is contended that the gift was never accepted by the
donees. 1 think, however, that there is sufficient
on the record to justify the view that it was accepted.
Five years after its execution Ma E Mai executed
a registered deed whereby she purported to convey all
her rights mn this land to her brother and sisters,
thereby clearly recognising that she had a right to the
property, and I see no reason to discard all the evidence
as to Ma E Tin’s having at least had some share in the
profits of the land. I do not think the case can fail on
this ground. There may, however, be a somewhat
more difficult question as to whether the gift was valid
at all. U Po urges that it was never his intention
to make an outright gift and that his intention was
merely that the property should go to his children on
his death. If this intention of his is absolutely clear
from the subsequent conduct of the parties then, on
the authority of Ma Thin Myaing v. Maung Gyi (1), it
might be necessary to held that evidence of intention
contradictory to the terms of the document was ad-
missible that the disposition of the property was
really in the nature of a will and that, therefore, it was
invalid. But I think the circumstances of the present
case can clearly be distinguished from those of
Ma Thin Myaing's case. In that case the transaction

(1923) 1 Ran. 351, » h
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was a gift pure and simple. In this case it partakes of
the nature of a partition by a father with his children
on his remarriage. U Po himself says that he had no
other property at the time; but, on this point, the
evidence seems to be against him. His witness Kya
Zan says that there is another land measuring about 25
acres which belongs to U Po and Ma Pu Lay. Po
Mya, a witness for the plaintiff, says that at the time of
the execution of the deed the land lying north of
Dabein was in U Po’s hand, which land was apparently
distinct from the land in suit. There is nothing,
therefore, on the record to justify the contention that
U Po had parted with all his property, and the
transaction was really in the nature of a partition on
remarriage. Further the evidence that U Po merely
intended that this document should operate as a will
is unconvincing. U Po Shan the brother of Ma Pu
Lay says that U Po at first did not want to make over
the land but yielded to persuasion on the understand-
ing that the children were to take the land only after
his death, Kya Zan merely says that U Po was not
willing but yielded as pressure was put upon him and
on his being told that he would not have to part with
the land forthwith. Kya Zan definitely says there was
no understanding when he was to part with the land.
Maung Ba Thein, one of the attesting witnesses,
merely says that the deed was executed in order that
the children might get the land. Even Ma E Mai,
U Po’s daughter, says in her evidence ‘ Nothing was
said about when the deed was to take effect.” It
seems to me to be impossible, therefore, to hold that
U Po's intention was that the gift should have no effect
until his death. The children may have agreced to his
working the land for a time but there is nothing to
show that they agreed that he should treat the land as
his own. The wording of the document is, on the
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face of it very clear, and even if oral evidénce is
admissible to show that it was not in fact an outright
gift that evidence would have to be clearly con-
vincing. It does not seem to me that convincing
gvidence on the point has been produced. The resalt
of the gift if valid is that the property vested in Ma
E Tin before her death and now goes to the plaintiff
as her heir., Were the gift not valid the property of
U Po would go to his surviving children on his death
to the exclusion of the plaintiff. Ever since the gift
the land has stood in the names of the children and
Iand revenue has been paid in their names. The
cldest daughter Ma E Mai has definitely recognised the
gift by a deed of conveyance of her share in the
property.  In all the circumstances I am unable to hold
that the deed was not what it appears on the face of if,
a deed of outright transfer. That being so the
plaintiff is, in my opinion, entitled to the one-third of
the property that he claims. He i1s of course not
entitled to mesne profits for more than three years
before filing the suit. Nor am I satisfied that he has
made out his claim for mesne profits prior to the
institution of the suit at all. Mesne profits are
claimable when the possession of the defendant is
wrongful. The original plaint spcaks of a notice as
to partition having issued to the then defendants
{amongst whom U Po was not included) in February
1925. But prior to that date it is not shewn that the
plaintiff did not acquiesce in the lands being managed
by U Po. There is evidence to which I have already
alluded as to documents having been handed over
to U Po after Ma E Tin's death, and it would appear
to have been recognised that so long as the property
remained undivided the plaintiff was not the proper
person to look after the property. Ma E Tin as the
eldest child was in a different position, It must I

581

1927
MAUNG
Auxe Tux
Vs
MAUNG
SAN NYUN.

BROWE, Jo



582

1927
MavNg
AuNg TrN
[N
MAUNG
SaN NYUN,

Browx, 1.

1927

June 14,

INDIAN LAW REPORTS. [VorL. ¥

think be held that the plaintiff did not insist on
partition at the time, and allowed the property to
be managed as a whole for the joint benefit of the
co-owners. There was no wrongful possession and
no question of mesne profits prior to February 1925
arises, The suil was instituted in June 1925 and it
does not appear that any claim was made {rom
U Po before then. The plaintiff has made no claim
in this suit for mesne profits subsequent to the
nstitution of the suit.

I set aside the decrees of the lower Courts, and
pass a decree directing that the land be partitioned
and the plaintiff-appellant be given possession of a
one-third portion thereof. The claim as to mesne
profits prior to the institution of the suit is dismissed.

The defendants Maung San Nyun and U Po will
pay the appellant his costs throughout on his claim for
partition and possession only.

APPELLATE CIVIL.

Defore My, Justice Birrowii.

MAUNG SHWE AN AND ONE

MAUNG TOK PYU anp OxE*

Limitallon Aot (IX of 1908, Sched. 1, Arfs. 123, 144—Co-heir's suif for @ share
it flte corpus of an inhcritance governed by dricle 123—Suit for distribution
of estale, where one pecson lolds properiy for benciit of all fhe heirs by consent,
gove rned by Arficle 142 or 144,

Held, that the appropriate article lor suits, instituted by co-heirs for a share
in the corpus of aninheritance is Article 123, of the Limitation Act. But where
a person holds the property with the consent, express or implied, of all the heirs
on behalf of thew all, then a suit for distribution of sach an estate is governed
by Article 142 or 144 of the Limitation Act.

The descendants of a person by his former wife had a right to claim partition
of his estate as his heirs against his second wife and her children on that person’s

* Civil Second Appeal No. 373 of 1926.



