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Before Mr. Justice Martinean and My, Justice Brasher.

GOKHA RAM (DurenpanT)—Appellant,
VErsuUs
SHAM LAL—(PLAINTIFF)

} Respondents.
LABHU RAM—(DEFENDANT)

Civil Appeal No. 824 of 1819.

Hindw Law—Mitakshara—snizs by son for annulmené of
sales effected by his father— where only a small portion of the
purchase money is found to be not for necessity—Limitation—
Indion Tamatation det, IX of 1508, articles 120, 126.

Seven suits were brought fox the annulment of alienations
effected by the plamtlff s father. The trial Cours passed decrees
annuiling the alienations subjeet to the payment by the plamtlﬁ'
of certain sunis for which necessity had been proved:  On appeal
the Distriet Judge found that it was not proved that the alienor
was licentious throughout his life or had 1o husiness or oceupation,
and he accepted six of the appeals and while maintaining the
decrees for annulment of the alisnations allowed further sums
to the alienees on account of antecedont debts which formed
part of the consideration for the alienations. The aliences pre-
gonted second appeals to the High Court.

Held, that cven if a small portion of the purchase money
is found to be not required for necessity it does not follow
that the sale itself was not necessary, unless it can be

‘reasonably presumed, or unless if i3 proved, that the sale of a

lesser area for the exact amount require d for necessity wag fea-
sible,

Kannu Chetty v. Amyithammal (1), Naman Mol v. Har
Bhagwan (2), Felaram Royv. Bagalanand Banerjee (8), and Lala

G’hatmnara yan v. Uba Kamwari (4), followed.

 Held also, that the suits being for the a.nnulment of sales

zlffépted by the. plmnmﬁ"s father were governed by article 126 of

‘ﬁ:cst Sehedule ‘b the Inxmtatmn Act and not a,rtmle 120

u \(1914} 26 Todian Cases 413 3) (1910) 8 Indian Cared 297.
921) L I B. 2 Lah. 357, (#) (1868) 1 Beng. L. R: 201. .
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Second appeal from the decree of Rai Bahadur Misra
Jwale Sehai, District Judge, Ludhiana, dated the 15ih
December 1918, varying that of Lala Chunt Lal, Subordi-
nate Judge, 1st Olass Ludhiana, dated the 1st August 1918,
dismissing the plamtzﬁ § claim.

Suamair CHAND, for Appellant.
Faxmr Cranp, for Respondents.

The judgment of the Court was delivered by—

MartiNgau J,—Seven suits have been brought
by Sham Lal for the annulment of alienations effected
by hig father Labhu Ram. The Subordinate Judge
found that Labhu Ram was a drunkard and a gambiel
‘who had wasted his property, that he had no business
or ogcupation on which the money he borrowed might
legitimately have beet spent, and that the deb$s he had
mcuned except those which could be connected with
his son’s marriage, wetre tainted with immorality and not
binding on the plaintiff. He passed decrees annulling
the alienations, subject to the condition that the plaintiff
should pay to the alienees certain sums for Whlcn neoesslty
had been proved. :

On the appeals of the a,he‘nees the District Judge
hag found that theevidence is not of such a nature as to
lead to the conclusion that Labhu Ram was licentious
throughout hig life or had no bu:iness or ocoupation, and
he hag accepted six of the appeals, and while maintain-
ing the decrees for annulment of the alienations he has

allowed further sums to the alienees on account of the

antecedent debts which formed part of the consideration
for the alienations. The seven alienees have preferred

seconid appeals Nos. 324 to 326 and 3268 to 331 of 1919,

which may be disposed of by one Judgment

It will be convenient to take first appeal No. 325
by Atma Ram, to whom Liabhu Ram gold a house for:
Rs 1,200. The Lower Appellate Court has allowed.
Rs. 980 which were required for the payment of debts,
disallowing only.an item of Re. 100 and one of Rs. 161.
Tt 1s contended for the'appellant that the item of Re. 100,.

“which is said to have been paid to one Mang& Mal, should

haye- been allowed, the Lower. App |
overlooked cortain evidence i in comiy
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that the payment was not proved. It is unnecessary,
however, to go into this matter, as we think the appeal
must succeed even if necessity for the sum of Rs. 261

hag not been proved.

In Lala Chatranarayen v. Uba Kanwari (1), where

a widow had sold property for Rs. 895, out of which only

Rs. 670 were needed for the payment of a debt, it was

held that the mere fact that she had sold the property

or more than the amount of the debt did not render the
ale invalid.

That ruling was followed in Felaram Roy v. Baga-
lanand Banerjee (2) in which it was held that a sale by a
Hindu widow cannot be set aside upon payment of the
amount which it was necessary for her to raige to pay off
a legal debt simply because the property sold was not
sold for a sum which exactly covered that debt.

The same view has been taken by this Court in
Naman Mal v. Har Bhagwan (8). ‘

It has also been held by the Madras High Court in
Kannu Chetty v. Amirthammal (4) that if in the case of a
sale by a widow a small portion of the purchage money
wad not required for urgent necessity it does not follow
that the sale itself was not due to necessity, unless it
could be reasonably presumed or unless it is proved
that the sale of a lesser area for the exact amount re-

quired for necessity was feasible.

The principle enunciated in these rulings is applicable

‘with all the more force to the cage of an alienation by a

male proprietor. In the present case it was necessary
for Labhu Ram to sell the house in order to pay his debts

‘which amounted to Rg. 939, and the fact that he ob-
tained by the sale an additional sum of Re. 261 for which
“he is'not shown to have had any necessity is not & suﬁi-
cient reason for annulling the sals.

__.The same ‘principle applies to appeal No. 880
“which relates to a sale in favour of Fattu and Buta,“

-offected fox the purpose of paying debts due to:different.

ng. T évwa.ﬁ for Ra.. P400 of Wlnch all but ‘
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Appeal No. 324 relates to a sale in faveur ef
Gokha for Rs. 1,900, out of which the Lower Appellate
Court has allowed Rs. 1,500 on acceunt of Labhu Ram's
shars in a mortgage- debt due to the vendee. No.neees-
ity was proved for the remaining items. This caseis
distinguishable from appeals Nog. 325 and 380, ag the
mortgage which was to be paid off by the sale wag a
mortgage of the very property which was sold, and it
was & mortgage with possession. There was no other
debt to be discharged, and the sale of the property merely
for the purpose ¢f paying off the mortgage which existed
on it was perfectly useless. The decree annulling this
sale was, therefcre, correct.

- Similar remiarks apply to appeal No. 828, which 1s
by Ram Rachpal, to whom Labhu Ram <old land for
Bs. 900 for the purpose of paying off two mortgages
‘held by Ganesha Mal on the same land. The Lower
Appellate Court disallowed two items amounting to
Rs. 160, for which no necessity was shown. If is true
that Ganesha Mal's mortgages carried interest, bufi the
mortgage-deeds contained no provision for his recovering
principal or interest either from the mortgaged property
- or from other property of the mortgagor, and the mort-
gagee could only get possession of ‘the mortgaged pro-
perty if the mortgagor made default. There was, there-
fore, no necessity whatever for Labhu Ram fo sell the
mortgaged property, and the sa,le has been r1ght1y
annulled.

Appeal No. 829 relates to an alienation in favour
of Nikka for Rs. 900, out of which Rs. 750 have been
allowed. Thisalienation was not s sale, but a mortgage,
g0 that the remarks made above in recrard to appeal
No. 825 do not apply to this case. The findings that
necessity has not been proved for the items disallowed

are findings of fact, and counsel for the appellant has

not been able to say anything in support of the appeal.
There was an additional mortgage to Nikka for Rs. 99,

but no evidence was given of the payment of the money..
Appeal No. 881 relates to an oral sale to Muhammad |

Shah for Rs. 400. The District Judge hag
th& whole of thig sum, ﬁndmg that non
item hag been proved. The finding i
‘pothing has been said in'support of this
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There rémains appeal No. 326, the subjest of which
is & sale of land fo Rabmat and others for Rs. 2,500. The
land was mortgaged with possession to one Rosha for
Re. 1,225, and the Lower Appellate Court has allowed
that item and Ra. 35 for registration expenses, dig-
allowing the two remaiming items of Rs. 740 and
Rs. 500, for which the vendees failed to prove any
necessity. Nothing has been urged with vegard to the
items disallowed, and there wag clearly no necessity
for the sale, ags Labhu Ram could have allowed the land
to remain in mortgage with Rosha. The main argu-
ment advanced i that the suit was barred by limitation
under article 120 of the 1st Schedule fo the Limitation
Act, having been instituted more than six years after
the gale, which took place on the 25th Januavy 1911.
Had the suit heen merely for a declaration that the suit
should not affect the plaintiff's rights the argument
would have been correct, but the plaintiff sued for the
axnulment of the gale, and in fact obtained a decrese
for annulment, so that Article 126 applies, and the period
of limitation is 12 years. The fact that the plaintiff
was not given a decree for possession ag well ag for
annulment of the sale doss noet make Article 126 in-
applicable. We lold, therefore, that the sait was
within time and that the decres is correct.

- The result is that we accept appeals Nos. 325 and
380, reverse the decrees passed in those cases, and
digmiss the guits with costs throughout. We dismiss
appeals Nes. 334, 326, 328, 329 and 331 with costs.

. H. 0.

- Appeals Nos. 825 and 330 accepted,
the remainder dismissed, ‘



