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Revisional Criminal,

Before Sir Skhadi Lal, Chief Jusisse.
GHULAM MUHAMMAD, erc.—Petitioners

versus

Tae CROWN, tErover Msf. ALLAH WASAT
(CoMPLAIN ANT)— Respondent.

Criminal Revision No, 609 of 1822,

Crimsinal Procedure Code, Act ¥ of 1898, section 145—Appitea~
tion consigned to record room on the statement of the parties thei
they did not wish to proceed with the case—Second application

sann ot be treated as a conlinvation of the previous application.

Held, that proceedings under section 143, Criminal Proced ure
Code 1898, cannot be renewed after the dispute has been settled
and an oxder hss been made that the case be struck off. Tnder
such circumstances a new proceeding would not be justified only
on the materials upon which the ploceedmg, which was struck off,
was based.

Tarins Charan Chowdlry v. Amulys Ratan Roy (1), followed.

Case reported by Rai Bahadur Lala Ganga Ram
Soni, Sessions Judge, Multan, with hig No. 77-J. of
122,

ABDUL Aziz, for petitioners.

BADAR-UD-DIN Kureshi for SB:AH Nawaz, for Res-
pondent,

The order of the Sessions Judge foru,m ding the
case for the orders of the High Court

The accused petitioner filed a revision of the order,
dated 16th February 1922 of M. Muhammad Shafi,
exercising the powers of the Magistrate, 1st Class, in the
District of Multan, declaring the cemplainant entitled
to possession of the house until evicted therefrom and
forbidding all disturbance of such possession until sueh
eviction by holding .proceedings under section 145,
Oriminal Procedure Code.

The facts of this case are as jollows —

On 17th Februar} 1921, Mussammat Allah Waeai
presented an. apphcatxon under . section. 145, Oriminal

Procedure - G‘ode “with' regard- to = house. After
) (1»893)”!. L. R, 20 0al, 867;-‘ |
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preliminary inquiry, the Magistrate passed, on 8th April
1922, an order under section 145, clause (1), In
response to the notice of the Magistrate, the other party
apeared in the Court. The parties, however, roferred
the dispute to an arbitrator and stated before the Magis-
trate on 20th May 1921, that the dispute had been
referred to arbitration and that they did not want to
proceed further with the cas-, and thereupon further
proceedings were stopped by the Magistra‘e, and the
papers were consigned to the Record office. The arbi~
trator, however, did not do anything and on 1st July
1821, Mussammat Allah Wasai presented a fresh appli-
cation under section 145, Criminal Procedure Code. The
Magistrate treated this application as a continuation of
the previous application and passed an order in favour
of Mussammat Allah Wasal.

The proceedings are forwarded.for revision on the
following grounds :—

- Ghulam Mubammad and others have filed an appli-
cation for revision of the order of the Magistrate, and it
has been contended on their behalf that the order in
question is illegal and was passed without jurisdictios.
B. 8. N. Ghosh, Vakil for the respondent, has urged that
under sevtion 485 clause (3}, Criminal Procedure Code,
the order in questicn, which was passed under Chapter
12, Criminal Procedure Code, is not open to revision.
On behalf of the petitioners. it is contended that an
order passed under section 145, Criminal Procedure
Code, is npen fo revision if the order was passed with-
out jurisdiction and is illegal and in suppert of this
contention he has cited the following authorities:—

Dewan Chand v. Quecn-Empress (1), Dhani Ram
v. Bhola Nath (2°, Ahdulla Khan v. Gunda (3), Haidar
Shah v. Crown (4), Sri Kam v. Faujdar Singh (5),

and Mussammat Budhan v. Ram Rokha Mal (6).

A pemsal of these authorities shows that the

High Court will interfere when there are grave irregu-

larities and when the order passed by the Magistrate is

‘without jurisdiction,

(1) @ P. R, {Cr., 1899 (F:B. ), (4) 24 P. W. R. 1910, -
~{2) 28 P, B, (CnY 1902, - ©{5). 38 &, W, R.1912,
C{8) 7B, R.(Cryis07, . . {8) 159 ; L, B, 1918,
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Thus we have to seec whether the order in gquestion
is illegal and wus passed by the Magistrate without
jurisdiction. It has been stated above that the first ap-
plication was struck off the file at the request of the
parties on 20th May 1921, and that a fresh application
was pub in on 1st July 1821, The Magistrate treated
the fresh application as a continuation of the previous
application and the counsel for the respondent con-
tended that this revival of proceedings by the Ma-
gistrate was correct and in accordance with law. This
view of law, however, is not correct. In Tarini Charan
Chowdhry v. Amulya Ra'an Bey (1) it was held that
proceedings under section 145 cannot be renewed after
the dispute bas been settled and an order has been pass-
ed that the case be struck off, 1n the same case it was
held that under such circumstances new proceedings
would not be justificd only on the materials upon which
the proceedings struck off was based. Of course it
was open to Mussammas Allah Wasal to take fresh pro-
ceedings, but in order to do so it would be necessary to
set forth new materials in the application. The appli-
cation, dated 1st July 1921, dces not disclose any fresh
material and as stated above, it was merely an application
for reviving the old proceedings which had been struck
off the file.

Under these circumstances, the Magistrate had no

power to revive the old proceedings und to pass any

order under section 14, Criminal Procedure Lode. In
my opinicn, the order passed by the Magistrate is illegal
and ultre virves and I, therefore, submit the records to the
High Court with the recommendation that the order of
the Magistrate may be set aside. It may be noted
here that the order has not as yet been carried out.

S1r Sgapi Lat C. J.—On the 17th February 1921,
Mussammat Allah Wasai made an application under
section 146, Criminal Procedure Code, against Ghulam
‘Mubtammad and his sons, and after a preliminary in-
quiry the Magistrate jssued on the Sth April 1821, an

order under sub-section (1) of that seetion. It appears.

“that on the 20th May the parties appeared before the
Magistrate and stated that the dispute had been referred

(1) (1308) 1. LR, 20 Cul8674 .
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to arbitration and that they did not wish to proceed
further with the case. Thereupon, the Magistrate
passed an order “consigning the case to thz record
room.”

On the 1st July, 1921, Mussammaé Allah Wasai
presented another application under section 145, Crimi-
nal Procedure Code, and the Magistrate has treated this
application as a continuation of the previous application
and passed a final order against Ghulam Muhammad
and his sons.

Now, it is laid down in Tarini Chaeran Chowdhry
v. Amulya Ratan Roy(l) that proccedings under section
145 cannot be renewed afier the dispute has been settled
and an order has been made that the case be struck
off. Under such circumstances a new proceeding would
not be justified only on the materials upon which
the proceeding, which was struck off, was hased, It
is perfectly clear that if the second application is to be
treated as a fresh application, then it must fail on the
short ground that Mwssommai Allah Wasal was not in
possession of the property either at the date of the order
referred to in section 145 (4) or within two months next
before the date of such order. Further, it does not

appear that there was any likelihoad of a hreack of the
peace.

Accordingly T accept the recommendation made by
the Sessions Judge and set aside the order passed by the
Magistrate under section 145, Criminal Procedure Code,
against Ghulam Muhammad and his sons.

M. R. ‘
Revision accepled.
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(1)(1893) I L, B 20 (al, 867,



