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APPELLATE CIViL.

Before Mr, Justice LeRossignol and 3Mr. Justice Harrison.

CHIRAGE DIN axv GANDA SINGH (DEFEN-
DANTS)—Aprellants,
versus

SERAJ DIN (PLaINTIrY) ) Bespond
IMAM DIN, grc. (DEFEND:NIS) Bespondents.

Civil Appeal Ko, 3009 of 1918,

Jurisdiction—ralue of pre-emption suit for purposes of - where com=
pensation is found jo be payable by the plaintiff-pre-empior on eguite
able grounds in addition to the price,

In the present pre-emption suit the Munsif decreed the eclaim
on payment of Re 60, the yprice paid by the vendee, plus
Rs. 71-2-0, zepresenting compensation for improvements effeoted
by the vendee since the sale. An appeal from this decree was
heard by the Benior Subordinate Judge who would have had no.
jurisdietion if the value of the snit had been Re. 60 plus Rs.
71-2-0.

Held, that compensation found to he payable by the plaintiff-
presemptor on equitable grounds, and vot as a part of the price paid
Ly the vendee, should not be taken into consideration in determin-
ing the value of a suit in a pre-emption case for the purposes of

- jurisdiction, and that consequently the Senior Subordipate Judge

hac jurisdiction to hear the apyeal in the present case-

Dharam Chand v. Girdlari Lal (1), Hyat v. Sant Ram (2)
and Mukammed Khan v, sshak Mukammad Khan (3), followed.

Mukammid Afzal Khan v. Nand Lal (4), and 48dul Rokman
v. Charagh Din |b), distinguished.

Second appeal from the decree of Rai Sahib Lala
Ganya Ram, Soms, Sentor Subordinate Judge, 1st Class,

- Lohore, dated the 13th May 191w, offirming that of

'S, Muhammad Shah, Munsif, 1st Class, Kasur, disirict
Labhore, dated the 19th March 1918, decrecing plainisffs’

' clain. »

,DIWAN M];EB CuAND, for Appella[té.
Mumnmm;‘ﬂvssam, for Respondents.

(1) 88P, L. R,1902, = ' - (8) 108 P.R. 1596. »
"(2) 0P, B. 1894, (8 16 P.E. 198 (F. B).

~(6) 19 P.R. 1908 (¥, B).
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The 5udgment of the Court was delivered by—

LrRossienon J,—The first question in this second
appeal is whether the appeal from the Munsif lay to the
Court of the Senior Subordinate Judge. In hisplaintthe
plaintiff alleged that the property in suit belonged to him
and Imam Dhu jointly, that it was sold by Imam Din to

Chiragh Din, defendant, for Rs. ¢0, and that the plain-

 #iff claimed one-half in his own right and the other half
as a pre-emptor on payment of Rs. 20. The Munsif
found that the plaintiff had no share in the property
but was entitled to pre-empt the whole on payment of
Rs. 60 plus Rs. 71-2-0 representing eompensation for
improvements effected by the vendee since the sale. If
the value of the original snit was Rs. 80 the " Senior
Subordinate Judge had jurisdiction to hear the appeal,
but if the value of the original suit was Rs. 60, the
price of the property, plus Rs. 71-2- 0, the compensstion
payable for improvements, the Senior Subordinate
Judge had no jurisdiction to hear the appeal which lay
fo the Distriet Court. We have been referred to Mu-
hammad Afzal Khan v. Nond Lal (1) but that does not
afford much help, for all that it lays down is that the
Muusif is not competent to pass a decree in a suit ex-
ceeding the limifs of his pecuniary jurisdiction.

" In Abdwr Rohman . Charagh Din (2) it is laid
down that in a suit for possession of a house the value
of the improvements effected by defendants must be
taken into consideration in determining the value of the
suit, but in the body of the ]udgment of that case it is
stated that cases relating to suits for pre-emption have
only an indirect bearmg on the point in issue.

In Dharam Chand v. Girdhari Lal (3) it was held.
that the value of the suit for the purpozes of jurisdie-
tion was the value of the property which it was sought.
to pre-empt and that value was not affected because the
defendant olaimed on equitable grounds compenscmon
for improvements. '

~ Iv Hyaty. Sant Ram (4) it was held that com-
pensation for 1mprovements was not to be takén into

‘gecount in determining the value of the suit, and in Mu-~

kammad Khan v. Ashdk Mu}mmmad Eban (8) 1t was-
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1aid down that the guestion of jurisdiction had to be
determined with reference to the claim made and not
to the decision upon the claim.-

From the foregoing it appears to us that any com-
pensation fourd to be payable by the plaiuntiff-pre-emp-
tor to the vendee on equitable grounds and not as a part
of the price paid by the vendee is not to be taken into
consideration in determining the value of a suitin a
pre-emption case. Theonly apparent ground on which
the inciusion of the amount paid as compensation can
be justified in determining the valuation of the suit
it that the plaintiff should pay court fee on the value of
the property he seeks possession of. On the other
hand, his claim is merely to be substituted for the
vendee in respect of the property in the condition
in whieh it stood at the time of the sale. He does not
pray for possession of the improvements effected
since the sale mor is he invariably bound to take
over those improvements. Indeed the vendee may
prefer to remove the improvements effected by him,
and in some cases he will be allowed to do so
whilst in others he may be forced to forego all
claim to them. For these reasons we think the correet
view is that compensation found te be equitably due fo
the vendee is not to be taken into calculation for the
determination of the value of the suit, and on this fin-
ding we hold that the Senior Subordinate Judge had

* jurisdiction to hear the appeal.

'fhe only other point argued before us was that
the Subordinate Judge was not correct in his finding
that the plaintiff’s property and the property sold had
a common entrance from the street, and it is urged that
the plan on the record is not correct. We are not,
however, at this late stage prepared to allow the conten-
tion that the plan is incorrect, for its correctness was

~ never challenged in the Courts below, and from that plan

we find that the only entrance to the area in dispute

“is through the plaintifi’s property. Consequently the

Senior Subordinate Judge is correct .in his finding that

the plaintiff’s property and the property in dispute have
& common entrance from the street.. ‘

- For these reasons we dismiss the appeal with costs.
~ A/N. Q. Appeal dismissed.



