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Before Mr. Justice ScoU-Swiith and Mr, Justice Abdul Raoof.

Msi. H AM  P IA R I, ETC. (D e fe n d a n ts ) —AppellanU, 
April 11. versus

SOLTAN  BAK.H 8H  {f'L K m im s—Mes'pQnA .̂nL
C ivil A ppeal K o. 1862 o f 1918.

Civil Froc îdure Code, Act V  of 1908, Order XLI, rule 27—jpower 
of Appellate Oourt to direct appellant to (Xmend his grounds of appeal  ̂
to appovnt a Oommissiiner and to order produrtion of additional evi
dence— Interest— in partner ship suit.

Etlcl, that an Appellate Court has full discretion to direct 
an appellant at any stage, to amend his grounds of appeal if they 
Me not sufficiently clear.

M'e/d aho, that an Appellate Court is competent to issue a 
commission for the purpose of examining the accounts and remedy
ing' certain mistakes and omissions made by the previous com
missioner.

Eeld further, that an Appellate Court would be perfectly 
jns^fied in passing* an order for the production of additional evi
dence under Order X L I, rule 2̂ 7, Civil Procedure Code 1908, if it 
found itself unable to decide the appeal on the record as it stood 
M the time.

Eeld al 0 , that interest is not usually allowed by a Court in 
partnership suits, except on sums advanced in excess of the capital 
fi-greed to be contributed.

SinghaFs Law of Partnership, pkge 239j refesred to.

Second appeal from the decree of M» B , Sdrfison, 
Esqiiifef District Judge, Bialkot, dated ihp Wth A ^ n l  

fevehiiig ihat of Mir'zBb Zaffar Vllah Khan, Buhor- 
Mmte Judgey 1st Ctassf dated the 22nd Deoem-

granting a kec'fee,

V :V Ghai^d arid M eh e  Chand, M ah a jaH , for 
^ ,.... A ppellants,

fo r
f  he Juagm^fiLt o f  the Court was delivered b y

S cott-B m ith  J .— The: plaintiff S ii& ik  '^ a k lis li 
brought the sn ii ou t of w M ch the present appeal ariseis 
m  long ago as the othTlD^M dter 1906» fo r  rendifeion o f



accounts o f  partnership and for recovery o f  any sum  1022 
wMoli m ight be found due to Mm. The proceedings 
were extremely lengtliy and the history of fcliem is clear- P ia ri
ly  given in  tlie judgm ent of tlie learned D istrict Judge, 
w ho found that Es. 1,4j12«10«0 was due fro m  th e  d efen 
dants and passed a decree fo r  that sum, together w ith 
costs'* in  proportion. H e also ordered that the sum  
d e cre e d , should hear interest at 6 per cent, per annum 
from  the date o f institution o f  the suit t ill  the date o f 
realisation. jProm this decree the defendants have 
filed the present second appeal. There is also a cross- 
appeal by  the p la in tiff (N o. 2266 o f 1918), h ut as 
M r. M anohar L a i expressly said he w ould not press it, 
w e need not say anyth ing further about it, excep t that 
it  is dismissed w ith  costs.

The first point urged by Mr. Tek Ohand on behalf 
of defendants appellants wjs that the order of Mr. Bose,
District Judge of the 20th August 1915 (pages 16-17 
of the paper-book) was contrary to law. In that order 
Mr. Rose discussed some of the grounds of appeal and 
in the end confessed his total incapacity to deal ^ifch 
ah appeal cast in that form tod returned it for amend
ment within three months. It is cuatended before us that 
the plaintiff should not have been allowed to amend his 
grounds of appeal. The Civil Procedure Oode, Idiv- 
ever, gives the Court full discretion to allow an atoerid- 
ment of pleadings at any stage, and if the grounds of an 
appeal are not sufficiently clear, see no reason why 
an appellate Court should not direct an appellant to 
amend them. After the plaintiff had I k d  hrs^dffieilded 
grounds of appeal, Mr* Bose by his order of ihe Mth 
Aptil 1916 issued a coinmiMon to 33evi 
instructing him to report on sfll the points raised in the 

. applications flied by the p ities  in the Bistrlet Judge’s 
Court. Ifr. Bose'^t^ted tfiat the-pnnJi'ary 'Object; oi ' I3ie 

; cMmis^oner should be (1 ) to revise ta la  Satea Ohaud^s 
repoift •‘rhich, undoubt^'fy cohtalii*^' 'bbiiie "iiilstales, "'̂ nd 

, (^)'tb;d6inp1ete"ft'by iakM^'- into ' considdtaticte 
,' :tes[lisdd " (or ' |)atd;"6i^) • on'';' 'idoMht "bl" tWe’"jpjftlilMip ■

' h a d ' ' ' b e 0 n ' d i s s o l v e d / b i t e f e
w ouud
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i n t  o f  Order X L I ,  ru le  27 o f the C ivil Procedure Code.
»—  M r. "Rose, howeyer, did not order or allow  the produ ction

M si, Bam Piabi o f  any additional evidence, but m erely  directed an oth er
%  com m issioner to exam ine the accounts and to  rem edy
Bactsb. mistakes and om issions made b y  the previous

commissioner. W e  cannot see anyth ing illega l in  his 
order. M oreover, we understand that M r. E ose fou n d  
him self unable to decide the appeals on the record  as it 
stood at the tim e, and under these circum stances h e  
w ould have been perfectly  justified in passing an order 
for  the production c f  additional evidence under ru le  27 
o f Order X L J, had he thought it right to do so.

[Their Lordships then disposed o f certain objections to specific 
i&ems—^£?.]

The next point urged was that the defendants- 
should not be m ade to  pay interest on the sum  decreed 
from  the date o f  th e  suit to  the date o f  realisation. In  
our opinion , no sufficient reasons have been  g iven  fo r  
a llow ing  this interest. In  the first place, none was 
claim ed in the plaint. S econd ly , interest is not usually 
allowed in  partnership suits, excep t on sums advanced in 
excess o f  the capital agreed to be contributed  (see in  
this con n ection  the law  o f partnership b y  S inghal, page 
239). Thirdly, the delay in  the decision o f  th e  suit has 
been due m ore to  the p laintiff than to the defendants. 
P la intiff alleged that the defendants’ accounts w ere forged  
and this necessitated further exam ination  thereof, and 
it  was eventually held that the accounts w ere n ot 
forged. A gain , there was a delay w hen the appeal o f  
the plaintiff came before M r. R ose ow ing to the grounds 
of appeal not being sufficiently clear. F ou rth ly , th e  
defendants never refused to  render accounts and p laced  
all their lahis at the disposal o f  the Court at the very  
outset. P ifth ly j they were not the orig in a l partners 
w ith  Sultan Balchsh, but undertook  liab ility  as there™ 
|resentatives o f  Lehna Singh w ith w hom  the p la in tiff ' 

in to partnership. The decree was passed on  
the M I I ' A pril 1918 and a few  m onths later the am ount 
d e c r e e d , ' i r i t o ' C o u r t  an<  ̂was , inyested  in '^ a i^  
: 0:01^8 ,upc^;-'wK been /a c c r u in g . ' '.'Thei,*
plaiM iff will be" entitled to  m  m uch . o f the in terest: l ip o it  
those bo nds as is f^xind to  b  e in  pjrpportion i;o the 
held b y  us to be due to h iin . I n  addition  to  fchis ; w^^
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th ink  tliat he should be allow ed interest at 6 per G e n t .  1922
f e r  annum from  the date o f  the decree to the date on. ”*”
•which the am ount decreed was paid in to the e x ecu tin g

SuLTANBiKHSa,
T he only rem aining m atter w h ich  M r. Tek Chand 

argued was that o f costs. H e  urged that the parties 
should  have been  directed to bear their ow n  costs.
N ow , the ordinary rule is that costs shall fo llow  the 
event, and it was within the discretion o f  the learned 
D istrict Judge to pass any orders he thought fie in  re
gard to the costs. W e  do not th ink that any sufficient 
reason has been made out fo r  departing from  the usual 
ra le  or for interfering w ith the discretion w hich  the 
learned D istrict Judge has exercised.

The result then  is that w e accept the appeal and 
deductins? the sum  o f Ks. 238-15-0 from  the am ount 
decreed, we m ake the decree one for Us. 1 ,173-11-0 , 
w ith  proportionate costs in all Courts, and we fu r 
ther direct that the defendants shall pay interest on 
th is  sum at 6 %er cent, per annum from  the date o f  the 
D istrict Judge ’s decree until the date on  w h ich  they  
pa id  the am ount decreed in to  the executing  Oourt. The 
p la in tiff’s appeal, as already stated, is dismissed w ith  
■costs.

M . B .

Defendatifs appeal accepted in part.

Plaintiffs appeal dismissed>
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