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Before Mr, Justice Abdul Raocof and Mr. Justice Oampbell.

JANGAL SINGH AxD ANOTHER (DEFENDANTS)—
A ppellants,
versus

GHULAM MAHOMED (PrarNtirr) .
WADHAWA SINGH (DEFENDANT)}RESPOTZdGNtS. |

_ Clvil Appeal No. 1274 of 19(8.

Specific performance—COontract of sale—Delay in suing— Aban-
donment.

In October 1917 plaintiff brought the present suit for spe-
cific performance of a contract of sale of land, dated 28th April
1915, made by Wadhawa Singh, defendant 1, in plaintiff’s favour.
Out of the sale price of Rs. 7,000, Rs. 160 had been paid to
defendant as earnest money and the latter undertock to get a
deed of sale duly registered within one year and receive the
balance of the price. The defendant also undertoolk, in case of
breach of agreement, to pay Rs. 1,000 as damages besides refun-
ding the earnest money and being liable for specific performance
of the contract. Defendant 1 failed fo ezecute asale deed by
98th April 1916, and in October 1917 gold the property to defen~
dants 2 and 3. The suit was contested by defendant 1 on the
ground that it was plaintiff who had committed a breach of con.
tract, and that affer the long delay plaintiff was not entitled to
bring the suit. Defendants 2 and 3 pleaded ignorance of the
agreement of sale to. plaintiff, and that the latter was estopped
by long silence. The trial Court decreed the claim for specific

performance. The defendant-vendees appealed to the High
Court.

Held, that the evidence showed that plaintiff was ready to
complete the purchase and had no intention of abandoning his
rights. Delay may in certain cases be evidence of abandonment
or acquiescence, but, on the other hand, delay which does nob
amount to waiver, abandonment or acquiescence and has in no
way altered the position of the defendants does not disentitle the

- plaintiff to sue for specific performance. ‘

Kisten Gopal Saduney v. Kally Prosonno Sett (1), followed.
Held algo, that-it was not shewa that time was of the es-

~sence of the contract; and that the present case was covered by the
“role laid down in Chamarti' v. drardhi (2). T

) (1806) 1L, B, 83-Cal, 633. (2) (1914) 28 Indian Coses 560. -
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First appeal from ihe decree of Diwan Som Naih,
Senfor Subordinate Judge, Lyallpur, dated the 2b5lh
February 1918, decreeing plainiifF's elaim in pari,

SmE0 NARAIN for Appellants.

MouaaMMAD IQBAL for Plaintiff, and Niamar Ral
for Defendant— Respondents.

The judgment of the Court was delivered by—

ABpUL Raoor J.—This isa first appeal arising
out of a suit for the specific performance of a contract
of sale executed on the 28th April 1915 by Wadhawa
S8ingh, defendant No. 1, in favour of the plaintiff
Ghulam Mubammad. TUnder the contract the defen-
dant agreed to sell the property in dispute in licu of
Rs. 7,00, out of which Rs. 100 wers paid as earnest
money, and undertook to get the deed of sale duly
registered within one year and receive the remaining
sale price, namely, Rs. 6,900. The following condition
was entered in the agreement :—

“Tn case of breach of the agreement I will pay Rs. 1,000 as
damages besides refunding esrnest-money. Morever, I will be
bound for specific performance of the contract.  If the vendee
breaks the agreement, he shall also be liable for payment of
Rs. 1,000 as damages and the earnest-money will be forfeifed.
In case of breach of promise on my part the vendee shall be com-
petent to recover the damages by means of a suit, and by cor~
pelling me for specific performance of the contract he will get
compulsory registration of the deed effected. ””

From the above it is clear that a sale-deed was to
be executed and completed by the 28th April 1916, but
no sale-deed, however, was executed in favour of the
plaintiff, and on the contrary defendant No. 1, .in
October 1917, sold the property in dispute to defen-
dants Nos. 2 and 3. Thereupon, the present suit was
instituted on the 20th October 1917, against Wad~
hawa 8ingh and the vendees, Jangal- 8ingh and Jiwan
Bingh, The plaint averred that the plaintiff had re-
peatedly requested defendant No.l to execute and
_complete the sale-deed in favour of the plaintiff, and
to take the balance- of -the sale : money
fendant. No. 1 always put it off.
’had no time; that ultimately on fl
-he gent a . notice to- the plaint

but ‘that des
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to get the sale effected and have the sale-deed regis-
tered ; that the said notice, dated the 25th April 19186,
was received by the plaintiff on the 27th April 1916
that on the 28th April 1916 the plaintiff took the pur-
chase money to Lyallpur, but defendant No. 1 did not
come; that the plaintiff remained there for three
days coutinuously waiting for defendant No. 1, but he
did not turn up; and that finally the plamtdf sent
a notice to the defendant on the l1st May 1916 under
a registered cover, and that in reply to the plaintiff’s

notice defendant No. 1 sent a second notice, dated the
23rd May 1916, by which the latter refused to perform
the contract. It is also alleged in the plaint that a notice
was sent by the plaintiff to defendants Nos. 2 and 3,
informing them that defendant No. I had contracted to
gell the property in dispute to the plaintiff, and that
defendants Nos. 2 and 8 would be liable to be sued
in Court if they purchased the property in spite of the
information given. On the above allegations the
plaintiff claimed the specific performance ef the con-
tract and Rs. 1,00 as damages. The suit was resisted
by defendant No. 1 on the allegations that a hreach

~of contract was committed by the plaintiff himself ;

that the plaintift being heavﬂy indebted was wunable
to pay the purchase money ; and that the plaintiff was
‘ot entited to the relief claimed owing to the long delay
in bringing the claim.

Defendants Nos. 2 and 3 eventually pleaded ig-
norance of the.agreement of sale between the plaintiff
and defendant No. 1 and averred that the notice given
by the plaintiff was received by them after the sale-

‘had been executed by Wadhawa Singh in their favour,

and that-the plaintiff was estopped bv his long s1lence

from clanmng any relief agdinst them,

The. following issues were framed by the IOWer

~Oourt on the pleadings of the parties :—

() “Was plaintif ready to perforin his part of fﬁha
centrct, gy -inoorporated in-the agrepmicat,
dated 28th April 1915, aad ‘did defenéant
eommit abiredoh wxﬁ‘h Téspect 0 i

,-Vendees, know about Ehe
he prior confract to sell in:
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favour of the plaintiff and did they with
this knowledge obtain the sale in their
favour ?

(8) If issues I and 2 are proved in plaintiff's
favour, to what amount for damages, if any,
is he entitled in addition to the relief for

_specifie performance ?

(4) Is plaintiff estopped from bringing the pre-

sent claim by his long silence, if any ?

(5) To what relief is the plaintiff entitled, and
against which of the defendants ?

~ Upon all these issues the trial Court found in
favour of the plaintiff and against the defendants, with
the result that the claim for specific performance has been
decreed, but the claim for damages has heen disallowed.

The vendees defendants, have preferred this ap-
peal, but defendant No. 1 vendor has remained quist.
argued the case before us very fairly and has pressed
all the points that can fairly be put forward. He has
fairly admitted that the notice sent by the plain-
tiff had been received by his clients in time, and that
it was not open to them to plead that they were bohd
fide purchasers without notice, and as such protected
by the proviso attached to section 27 of the Specific
Relief Act. The main contentions put forward by the
lenrned counsel are as follows :— | o

(1) That a sale-deed has not heen executed in
favour of the plaintiff owing to his own
fault, and that he himself Has heen guilty

Pandit Sheo Narain, counsel for the aézpe.l,l&!%ta,.zﬁ%

~ of a breach of contrict;

2) That there has b&encons‘iderable ,delaf' | ‘on,

_the . part of the plaintiff and the evidenoce
" in the case shows that the delay vwas of
‘such'anature from which it ought to. be

inférfed. that the plaintiff had‘abandoned

s elait findor the agroeinent

3) ‘That in any case having regatd 16 tfle ong.
- delay in-prefersing: his olaim the Court in
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under section 22 of the Specific Relief Act
shoula refuse to grant specific performance
in this case. : ‘

(After reviewing the evidence relating to the first contention
the judgment continnes—2Zd.)

In our opinion, there is overwhelming evidence
on the record to show that the plaiuntiff could pay the
price of the property which Wadhawa Singh had pro-
mised to sell to him, and that it was quite easy for
him to obtain funds by mortgaging a portion of his
property. The evidence produced by the defendants
is not sufficient to prove that the plaintiff bad refused
to purchase the land. On the other hand, thereisa
good deal of evidence for the plaintiff which goes to

show that the plaintiff was ready to make the pur-
chase.

As regards the second contention, there is no ques~
tion, but that delay may, in certain cases, be evidence
of abandonment or acquiescence; but, on the other
hand, delay which does not amount to waiver, abandon-

ment or acquiescence and in no way alters the posi-

‘tion of defendants, does mnot disentitle the plaintiff to

sue for specific performance. This view is fully sup-
ported by authorities, See for example, Kissen Gopal
Sadaney v. Kally Prosonso Sett (1). The learned Judge,
who decided the above case, made the following obser~
vation in his judgment :— ‘

“ When a right is hot in fact actually abandoned, delay to
enforce it may induce a reasonable belief that the right is fore-

~gone and the party who acts upon the belief so indmced,

and whose position is altered by this helief in his prejndice,
may plead delay as an answer to a claim made against him,
Butin my opinion more delay is not a sufficient reason for de-
barring the plaintiff from relief by way of specific performance.

- % * % In my opinion delay is mnot material #o long as
matters remain i stafu quo, and it does not mislead the defen-
dant or- amount to acquiescence. It must be shown that delay
has prejudiced the defendant. To operate as & bar to relief the
delay should. besuch a8 to amount to a waiver of the plaintifi’s
right by acquiesvence; or where by his donduct or neglect he has,
though perhaps not waiving that remedy, yet put the other party
in & situation +in which it - would not be  reasonable: to place him,

remedy - weve afterwards to be asserbed.” .,

L B, 88 Cnl- 683]
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The real question, therefore, which we have to
decide in this case is whether the delay on the part of
the plaintiff is evidence of abandonment by him of his
rights under the agreement or nof. The evidence
given by the defendants already referred to does mot
safisfy us that the plaintiff intended to abandon his
rights. On the contrary, as we have already said he
had made preparations to make the purchase and for
that purpose had gone to Lyallpur. In the face of
direct evidence we are not prepared to accept the con-
tention of Pandit Sheo Narain that the delay of a
year and six months in this case necessarily implied
that the plaintiff had given up his intention of enfor-
cing his rights under the agreement.

It has been feebly contended by Pandit Sheo Na-
rain that time was of the essence of the contract in
this case and the plaintiff having failed to have the sale
completed before the date fixed, it was no more open
to him to ask the defendant to execute the sale-deed
in his favour, Here the learned counsel was not able
to show how the time was of the essence of the contract
in this case. From the circumstances of the case it is
not an illegitimate conelusion to draw that the defen-
dant Wadhawa Singh himself had resiled from the
agreement and was himself guilty of a breach of con-
tract. The present case is fully covered by the rule
laid down in Chamarti v. Arardhi (1) on which the lower

- Court has relied. ‘ ‘

The third contention also raised by Pandit Sheo

* Narain cannot prevail. This contention is that having
regard tothe long delay on the part of the plaintiff
to bring the suit, we ought to refuse to grant the equit-

“able relief claimed by him.  The suit is within time,

“and the delay is not so great as.to induce us to “hold
‘that the plaintiff has forfeited his right under the agree-
ment, . . ‘ S

" We see no grounds to differ from the view taken

. by the lower Court,. We accordingly dismiss thie appeal
 with costs. . . ‘ T

<C.H. O,

Appeat dismissed,
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