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JBefore Mr. Jusiiee Bratsher,

K H IL IK D A  R A M  an d  o th e k s— P a tiHoners,

versus
The 0 b o w  —Respondent. May^.

Criminal Revision No. 181 o f 1922.
Gambling Aet, I I I  cj/lS S ?, teciions, 3, 4, 5— Search-^ whether 

section 103, Criminal Procedure Code, Act V  o f  1898^ cpflies 
to iueh a seared— Jtdnf trial—keeper o f common gaming home and 

3he perB&ns found therein— legality of.

Heidi th‘)t the joint trial o f a keeper of a eommon gatning 
lioxtse and of the persons found tlierem for offences under sections 
8 and 4 of the Gambling- Act; respectively, is legal.

B liana Mai v. Of own (1), fallowed.
Held also, that the provisions of seciloa 103, Orimioal Pro­

cedure Code, 1898, do not apply to a search conducted after the 
issue o f a warrant under section 5 of the Gambling Act.

C(̂ se reported hy H. F. Forhes  ̂ Esquire^ Sessions 
Judge  ̂ Derj Ohazi mih his No. 104>{3. o j 2i6th

. Januart/ J 922.
H a e  G o p a l, for Petitioners.
S. 0 . C h a t t b r j i, for the Governm ent Adyooatej 

for Besp'ondent.

The acottsed, on coavlotion by Bardar Gurm tikh.
Singh M ongia, exercising the powers of M agistrate of 
1st :C la ss ' ia .' the D era Ghazi K h a n  Disfcrici,,were,sen-' 
tenc^d^ by: ofder, dated 'I4 t}i 'JaHtiary aceused
N*o. 1 ,  under section 3 of A ct I I I  of 1867^ to oae month's 

.am ple im pii^oBm ent and the re in ain in g  accused under 
section 4t of A ct I I I  of 1867, to a fine of B s. '25 each.

The facts of th is case are as foll..>»vs :•—
The SuperiuteEdent of the B era G-hazi K h a n  Polied 

liavm g received informatioB. that the house of 
B am , accused No, 1  ia  the case, which ■ is" ;sitwfee4''Im'
•the.'town .of 3>em Ghassi Khan*' w m  used, av:,,doffimoii'
■ gam ing 'hoxj^e^ ‘issued a;,„w,arraEt undQ‘f'vs#Ho$...,S': o f  A ct'"
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'  ̂ im Under the authority of this warrant the eity Sub-*- 
Inspector, accompanied by some Police I ’oree and one 
Motaa Ram, raided the house meiitioned in the 
warrant on the night between 8th and 9th November 
192i, and found Khilinda Ram and 11 others present 
there. On a search being made in the house playing- 
cards, some kauris and cash aggregating Ks. 100-2-3 
were found and all the 12  persons were arrested and 
sent up for trial, accused No. 1, under section 3 and 
the rest under section 4 of the Gambling Act.

The proceedings are forwarded for revision on the- 
following grounds:—

It would appear that the joint trial of the keeper 
of a common gaming house and of other persons for 
being found in such a house, is illegal.

It seemp also that the search was illegal. The 
provisions <?f section 103, Criminal Procedure Coder 
should be followed in all searches as a general provision 
of law. In the present instance only one respectable' 
person of the vicinity was called to witness the search.

For these reasons I forward this case on the revi-~ 
sion side for orders.

Accused No. 1 was released on bail of Rs. 500 by 
order of this Court, dated 14th January 1922. The 
fines imposed upon the rest of the accused have all 
been paid.

B r a s h e f , J. —The joint trial of Khilinda Ram:' 
and the other accused was not illegal (see Bhana Mai v. 
Gtomn> (1)).

I am of opinion that the provisions of section 103, 
Criminal Procedure Code, do not apply to a search 
ctjndxiGted under section 5 of Act H I of 1857. Under 
section 5, Criminal Procedure Code, investigations into - 

under a!iy be made acoord-
lug to the provisions of the CriminaP Procedure Code' 
but subject to any enaofm^nl for the time being in 
force* Chapter VII of th^ CodSj which deals with 
processes to compePthe production of documents and
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otlier movable property and lor the discovery of per­
sons wrongfully confined, contains three sections (96, 98 
and 10 -) authorising the issue of a search ’̂ varrant by 
a Court in certain circumstances, and a search irarraat 
under this chapter can only he granted by a Court. 
Section 103 provides that searches under this chapter 
shall he conducted in the presence of two or more 
respectable inhabitants of the locality, and under 
section 165, Oriminal Procedure Code, this piovision 
applies also to searches conducted by the Police.

Section 5 of Act III  of 1867 prescribes a special 
procedure which may be followed when a District 
Magistrate, first Class Magistrate or District Superin­
tendent of Police receives credible information and has 
reason to believe that any house, walled enclosure, 
room or place is used as a common gaming house. The 
section is to some extent analogous to section 98, 
Criminal Procedure Code, but it authorizes the issue of 
a warrant to enter and search buildings, and to take 
possession of certain articles when the circumstances 
would not justify the issue of such a - warrant under 
the Criminal Procedure Code. The warrant moreover 
may he issued by the District Superintendent "of Police 
as well as by a Magistrate.

A search conducted after the issue of a warrant 
under section 5 of Act I I I  of 1867 is not th'^refore a 
.search uudec Chapter Y l l  of the Criminal Procedure 
Code, and section 103, Criminal Procedure Code can 
have no application. In the case of searches under 
the Opium Act the provisions of the Oriminal 
Procedure Code have been expressly made applicable 
by section 16, but Act I I I  of 186*7 contains ho corrtjs- 
ponding section.

I decline to interfere. The accused Khilinda liam 
must surrender to his bail and serve the remaindsir of 
tiis sentence.

K h ih k b a  B i i c
V.

1 9 ^
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