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SONIRAM JEET M U LL, a F irm p-C-"
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R. D. TATA & Co., L td.

(On Appeal from the High Court at Rangoon.)

Jurisdiction— Place in which cause of action arises— Duty of debtor to seek 
creditor—Place of payment impliedly fixed —High Court Charter, cl. 10.
India a Contract Act \ fX  o /1S72), s. 49.

Whei’e there is an obiigation to pay money, and, eith er: from the terms of 
the contract or from the necessities of the case, a further obJiiiation is implied to 
find the creditor so as to pay him, section 49 of the Indian Contract Act, 1872, as 
to the place for performance of a promise when no place is fixed, does not apply.

By a contract made in Calcutta tlie appellants agreed lo make good to the 
re,spondents defaults in payments to them in respect ijf sales and purchases 

•of grain in Rangoon, where the respondents had a business branch. By leave 
of the High Court at Rangoon tlie respondents sued appellants in that Court 

or money due nnder their agreement.

Held, that the appellants were under an implied obligation to pay in Rangoon 
and that consequently part of the cause of action arose there and there was 
jurisdiction under cl. 10 of the High Court Charter.

Puttappa Manjaya v. Virabhadrappa, (1908) 7 Bom. Law  Reporter— dis. 
iifiguisJted.

Dhunjisha N ussenvanfi v. A. B. Fforde, (1887) L L .R . 11 Bom. 649t 
Motilal V. Surafm al, (1904) L L .R . 30 Bom. 167, and Bansilal Abircftand r- 
Ghulam Mahbnb Khan, (1925) L ,R , 53 LA . 58 ; L L .R . 53 Cal. m — referred  to.

Decree of the High Court affirmed,

Appeal (No, 123 of 1926) by special ieave from a 
decree of the High Court in its Appellate Jiirisdictioh 
(February 8, 1926) affirming a decree of that Court in 
its Original Jurisdiction. The appellants were a firm 
carrying on business in CalGutta. The respondents were 
a limited Company whose registered office was in 
Bombay, carrying on business at Calcutta, Bombay, 
Rangoon, and elsewhere ; in 1919 they had taken 
over, and had since continued, the business of Tata, 

; ; ' ' ^ S o h s ^ ^ ' ^ < & ; ; ■ " ■ : , v " v " : ’ ;

*  P r e s e n t  ;--V iscotiNT  Su m n e r , L ord  A t k in s o n  a n d  L o r d  C a r s o n .



1927 By a contract made in Calcutta in 1911 the appel-
soNiKAM lants agreed to assist Tata, Sons & Co. in securing,
jEETMULL to pure lias e and/or sell grain in Rangoon^

&(̂ * ̂ ltd on constituents' accounts, as common agents only ; and 
that they would make good any undisputed claim
which Tata, Sons 8i Co. might lose owing to the failure 
or suspending payment of constituents ; in consideration 
Tata, Sons & Co. agreed to pay the appellants one- 
quarter of the commission they received.

In 1924 the respondents sued the appellants in the 
High Court at Rangoon to recover under the agreement 
the amount of two unsatisfied judgments which they 
had obtained against a Calcutta firm.

The High Court, on an ex parte application, granted 
leave under cl. 10 of the Charter to bring the suit. 
Under that clause the High Court has jurisdiction where 
a defendant does not reside or carry on business within 
the local limits of the jurisdiction, if the cause of action 
arises wholly, or, with leave of the Court, in part within 
those limits.

The appellants by their written statement objected 
that the rule did not give jurisdiction in the suit ; that 
question was directed to be tried as a preliminary issue,

Chari, J., overruled the objection and his judgment 
was affirmed on appeal by Rutledge, C.J., and 
Maung Ba, J.

Dunne, K,C.  ̂ and E. B. Raikes for the appellants. 
The only part of the cause of action which it can be 
suggested arose in Rangoon was failure to pay there^ 
The High Court appears to have based its judgment oil 
English rule that a debtor must seek his creditor. 
That rule hdw  ̂ iiot apply in India, section 4 9
of the Indian Contract Aet, 1872, having been substi
tuted for it, Puttappa Manjaya v. Virabharappa (1).

U) I.190B) 7 Boin. Law Reporter 993.
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The steps prescribed by that section were not taken to ^
fix the place of payment. Lord Sumner referred to sonikam 
Dhunjisha Nusserwauji v. B. A, Fforde {1), Motilal 
V. Siirajmal (2). &’

Those decisions were earher than those rehed on 
and were each by a single judge ; the second is com
mented: on in Pollock and Mulla’s Indian Contract Act 
at p. 301. The recent judgment of the Privy Council 
in Baiisiial Abirchand V. Ghiilain Mahbiib Khan {o), 
did not decide whether the English rule applies in India.
Further the respondents’ registered office was at 
Bombay, and having regard to section 72 of the Indian 
Companies Act, 1913, if there was any implied contract 
as to the place of payment, it was to pay at Bombay.

Sir George Lowndes  ̂ /v C.,and Keiielm for the
respondents were not called upon.

The Judgment of their Lordships was delivered by—

V iscount Sumner.— This is an appeal by special 29. 
leave from the High Court of Rangoon, which affirmed a 
decision of the Court below, overruhng an objection to 
the jurisdiction taken by the appellants. It waslrnposed 
upon the parties, as a term of the special leave, tha;t 
the pleadings between the parties, the judgments 
and the order of the Court in India should be the 
sole material for this argument. The appellants were 
sued in Rangoon by R. D. Tata & Co., iLtd., who 
have a business branch: there, for payment of sums of 
money, due upon the failure of constituents to satisfy 
debts due to Messrs. Tata, Sons & Co, which sums the 
defendants had undertaken to make good :to jthem. 
Judgment had been obtained, and there was np dispute 
about the amount or valid.ity of these debts or about

V o l . V] RANGOON SERIES.

;(1) (1887) LL.R . 11 B om /649.
(2i (1904y L L .R . 30 Bom. 167.
p ) (1925VLLvR,.53 Cja.;89 ; :L .R , ;53 LA. 38.



1927 their being due from the original debtors, but Messrs.
soNî iM Jeetmull, who carry on business in Calcutta, contend

jEETMjJLLL: canuot be sued for tins money in Rangoon.
/ r . d . T a t a  The transactions between these parties were a conti

nuation of deaHngs which had existed for a number of 
years before the present plaintiffs became an incor
porated company and had been carried on under 
a memorandum dated the 10th December, 1911, and 
signed in Calcutta. It is clause 2 of that contract 
that expresses Messrs. Jeetmull’s obhgation to pay 
in the present case, and it says that Messrs. Jeetmull 
are to make good any undisputed claims that Messrs. 
Tata & Co. might lose owing to the failure or 
suspension of payment of constituents. Accordingly^ 
one point only arises, namely, whether the part of this 
contract relating to payment was performable by 
Messrs. Jeetmull in Rangoon. If it was, there was 
jurisdiction in the Court to entertain the suit and 
the objection of the appellants was rightly overruled.

The point, at first sight appears to be exceedingly 
short. It is quite true the contract does not say 
where Messrs. Jeetmull are to pay, but it does say, 
by an implication which is indisputable, that they 
are to pay Messrs. Tata, Sons, Co. and it follows 
that they must pay where that firm is. Hence 
one would think that, upon the face of his contractj 
not indeed in express terms, but by the clearest 
implication, payment is to be made in Rangoon. 
Ill respect of the whole of this business it is not 
disputed that the business transactions, out of which 
the outstanding debts arose, took place in Rangoon, 
and for  ̂this purpose the branch of Messrs. Tata, 
Sons & Co* there were the Messrs. Tata, Sons & 
Co. concerned. It was objected, however, in the High 
Court of Rangoon, that this constituted an importa
tion of a technical rule of the English Common Law"
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into the jurisprudence of India, namely, the rule 
that the debtor mast seek out the creditor. The 
simple answer to that would have been that, on the 
contrary, it was a mere implication of the meaning 
of the parties. The appellants, however, rely upon 
section 49 of the Indian Contract Act, which is 
in these terms :•—

When a promise is to be performed without application by 
the promisee and no place is fixed for the performance of it, it is 
the duty of the promisor to apply to the promisee to appoint a  
-reasonable place for the performance of the promise and to 
perform it at such place.”

Then it is said that no place was fixed by the 
contract or prior to the institution of this suit for 
the performance of the obligation of payment, and no 
application has been made by the promisor to the 
promisee to appoint a reasonable place and therefore 
there is no place of payment. Consequently, this 
section, which, it is said, replaces any rule of law 
with regard to the obUgation of the debtor to seek 
out the creditor, has not been satisfied, and so there 
is no part of the contract, which is performable in 
Rangoon. The submission seems a strange one. It 
is  quite certain that, if the application had been 
madCj the place appointed would have been Rangoon 
and all would then have been well for the plaintiff. 
Also it is plain that the section niakes it the duty of 
the promisor to apply for the appointment of a 
reasonable place, a duty which in this case the 
promisor has entirely disregarded. It is not easy to 
reconcile with the ordinary rules of law a construction - 
which enables the promisor to better his position under 
fiis contract by neglecting to perform a statutory 
duty imposed upon him with regard to its performance. 
^Iie matter, however, is said to be covered by authority 
in India, and it therefore becomes necessary to
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1927 consider what the authorities are. They do not appeai- 
to bear out the view which has been presented to 
tlieir Lordships. In 1904, in the case of Motilal v. 
Surajmal (1), Tyabji, J., held that “ where no specific 
contract exists as to the place where the payment af 
the debt is to be made, it is clear, it is the duty of 
tlie debtor to make the payment where the creditor 
is," This follows the principle of Dkimjisha Nus- 
serwanji v. A. B. Fforde in 1887 (2), where it was. 
iield thatj “ In the absence of stipulation in the 
contract itself, the intention of the parties to it was 
to guide the Court in determining the place of its 
performance,” and upon that principle the suit, which 
was one relating to leave under clause 12 of the 
Letters Patent, was decided against the jurisdiction: 
qf the Bombay Court. Then shortly after the former; 
Qf the above cases, in the case of Piittappa Manjciya 

VirabhadTappa (3), the High Court of Bombay had; 
the matter before it on appeal. No authority what
ever appears to have been cited, but there being an 
objection that the Court had no jurisdiction toi' 
eotertain a creditor’s suit for recovery of payment: 
from the debtor  ̂ Sir Lawrence Jenkins says:™-

: ■' This argument rests upon the assumption that the Common:
Law  rule applies that a debtor mnst seek out his creditor. W e: 
think, however, in India the rule as to the place of performance,, 
whether it be payment or any other mode of performanee, is to be 
determined by section 49 of the Contract Act ; and applying that- 
section to the facts of this case, we think, it is impossible to holct 
that the payment was "to be-made within the limits of the jurisdie-* 
tlQn of the Sirsi Court, for no such application has bfeen made:j(3f' 
pla.ce iixed as section 49 prescribes. The;refore we are of opinion: 
t h a t  the Sirsi Com't had no jurisdiction.”

What the contract precisely was does not appear, 
but the suit was to recover any balance that might

(1) (1904) I.b.R.?SO:Bom; r67 (2) (lb87) I .L .R . 11 B6m . 649.
(3) (1905) 7 Bom ;.Li'Reporter 993.



be found due: on taking accounts with interest, andi 9̂27
the facts of that case dtft'er from the facts of soNiRAaf;
such a case as the present. Finaliy, this Board had 

the matter before it in 1925, in Bansilal Abirchand 
V. Ghulam Mahbub Khan (1), and there, the Englisli 
rule having been urged in terms upon their Lord- 
sliips on the one side, and case on the:
other, Lord Blanesburgh for the Board says :■—

. “ There is no promise either by the principal debtor or the 
surely to make any payment at Secunderabad, and, so far as the 
principal debtor is concerned, the bond above abstracted is the 
only promise on his part which is forthcaming. It is quite true 
that, on faihn-e of any instahiient, there is doubtless an implied 
promise by him to repay the loan. But there is no implied promise 
to repay it at Secunderabad. Even by British law the duty of a 
debtor, to iind and pay his creditor is only imposed upon him when 
the creditor is within the realm. And the plaintiff has not con
tended that if there be any such duty at all .imposed by Indian law 
upon a debtor, it extends in this respect further than in England. 
Accordingly, so far as the principal debtor is concerned, there is 
no obligation upon him either express or implied to make any 
payment to the, plaintiff at Secunderabad.” :

Their Lordships do not think that in this state 
of the authorities it is possible to accede : to the 
present contention that section 49 of the Indian 
Cpntract Act gels rid of inferences, that should justly 
be drawn from the terms of the contract itself or 
from; the necessities of the case, involviiig in the 
obligation to pay the creditor the further obligation; 
of finding the crediior so as to pay him. The rule 
in: section 49 is one which it was intended should 
apply both to the delivery of goods and to the pay
ment of money, to which obviously different, consi
derations apply from those: applying in a case: 
the present, where the question is one of jurisdictioo, 
and their Lordships are satisfied that an interitiom

¥ o l . V ] ;  , RANGOON/ SERIES.
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is shown in the contract that payment should be 
made in Rangoon. Accordingly part of the contract 
was performable in Rangoon so as to satisfy section 
49 of the Indian Contract Act, and there was juris
diction to entertain the suit.

Their Lordships will humbly advise His Majesty 
accordingly that this appeal should be dismissed 
with costs.

Solicitors for Appellants-—Sram a// and Bramall.
Solicitors for Respondents—Stonehani & Sons.

O R IG IN A L  C IV IL .

Before Mr. Justice Chari.

1927

Mar. 29.

R.MA^V.M. CHETTYAR FIRM  

M. SUBRAMANIAM a n d  a n o t h e r .*

City of Rangoon MjitncipaC Act {Banna Act VI of 1922), ss. 80, 81., 194—
Land ami Revenue. Act (II of 1876), ss. 43 /o 48— Recovery of a rrea rs  of 
taxes “ as ij they were arrears of land revenue'' incaniiig of— Application 
ofss. 46 io 4S of ihe Biii'ina L an d  and Rei cntte Act to sales by Municipat' 
officer for recovery of properly-taxes"— Title of purchaser at such sales-' 
whether free from all incwnhrances— Effect of collusive fra n d .

Held, that section 194 of the City of ICangoon Municipal Act em pow ers the  
C orporation to recover the arrears of its taxes and other dues “ as if they w ere- 
arrears of land revenue,” but that does not m ean that sections 46  to 4 8  of the 
B urm a Land and Revenue Act apply to all Municipal sales, so as to co n fer  on  
the, auction-pnrchaser in every case a  title free from  incum brances. T h ese  
sections can only apply w here the dues to the M unicipality a re  in the n atu re  ol, 
land revenue or land ra te  in lieu of Capitation-tax. So far as “ p rop erty-taxes ” 
as defined in section 83 of th e City of R angoon M unicipal A ct are con cern ed , it 
i s  open to the properly authorized officer of the M unicipality to d irect th e  
recovery  of arrears in the m anner prescribed by sections 46 , 47 of th e B u rm a  
Lan d  and Revenue Act and to a sale held under these sections, the pi'ovisions 
o f  section 48 of the Act will apply, tinless the pu rch aser acted  in collusion, w itli' 
ttie  ow ner to defraud the incum brancer.

Chinnasann Mndalay v. Thirumalai PUlaiy 25 Mad. 572 ; Ibrahirii K han  v. 
Rangasamy, 28 Mad. 428 ; K adir Aiohideeii v, M tdhukrishna jy ery

Ci«I Regular Suit No. 606 of 1926,


