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APPELLATE OCIVIL

Before My. Justice Abdul Raoof and Me. Tustice Harrisonl

1998 ,
B MELA MAY AND SHIB DAYAL { DEFENDANTS )=
b 7. Arpellants,

versus

GORIT A¥D orHEERS (PLATNTIFFS) AND RAJ MAL aND
ANOTHER (DEFENDANTS)—Respondents.

Civil AppealiNo 872 of 1917.

Totnt Hindu Family-—Deeres agasist one member—linbility of
the shares of the oiher members— Manager—representatine eapae-

ty— Famrly purpose —presumption.

Held, that where a creditor sues for a debt dus from a joint
Hindu family and does not join all the members of the family as
defendants and ohtainga decree szaingh one of the members of the
family alone, it cannot be executed agningt the whole eoparcenary
property, nnless the person sued happens to be the manager of
the family and the deeree is ~htained against him in his capacity
as manager representing the family.

 Viraragavanma v. Sanudrals (1), Guruvappa v, Thimma (2),
Sathuvayyan v. Muthnsami (3), Balldr Singh v. Aujdhia Prasad
4, Ram Dayal v. Durga Siagh (5), and Lachmi Narasn v. Kunfi,
Lal (B), followed.

Mulla’s Principles of Hindu Law, 3rd Bdition, page 229, para.
208, Gouwr's Hindn Code, page 613, para. 1359, and Mayne’s
Hindu Law, 4th Edition, page 372, section 324, approved. :

Sakhkaram v. Devsi V), Hari Vitial v. Jairam Vithal (8)
and Dawlat Ram v. Mekr Chand (9), distingnished.

Baldeo Sonar™y. Mobarak Als Khan (10), referred to,

Beld olso, that there is no presumpbion of Iaw that a suif
by a ereditor against a manager of a joint Hindu family was
brought azainst the latter in his representative capacity as mana-

ger. ‘
‘Rangoswams Tyengar v. Annathuraé Iyemgar (11), referred to.
Held furiker, that thereisno presumption that a debt con=
-tracted even by the manager of a Hindn family was contracted for
the benefit of the family. ‘ ‘

Bhura v. Banarsi Das (12), followed.

(1) (1885) I L. R.8 %ad,208.  {7) (1898) [. L. R. 23 Bom. 372,

(2) (1887) I, L, R.10 Mad, 316, (81 (190) I. L. R. 14 Bom. 597, .

' (s; 1888) I. L. R. 12 Mad. 825.  (9) (1887} 1. L. R, 15 Cal, 70 (P C.) .

{4) (1886) L L. R. 9 AIL 142, - (10) (1902) L L. R. 39 Cal, 583,

EE 3 (1290) T L. R. 12 All. 200 (L1) (1910) 20 Vad. L. J, 853, 858, -
8) (1894) L1, 'k. 16 Al 449,  (13)174P. L. R.1816, = =
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Held, howerer, that no geperal rale can be laid down which
may be applicable to every case. If iu amy particular case it is
shewn that the debt was incuired by the Karéa of a family for the
purposes of the family trade or for ite benefit otherwise and he was
sued as manager and a decree was substantially against the family
in the name of its manager, all the members of the family will be
linble for the decretal amount. :

Second Appeal from the decree of F. W . Kennawoy,
Fsquire, District Judge, Hoshiarpur and Kangra Dis
tricts, dated 20th Jenuary 1917, reversing that of J. K.
X. Tupp, Esquire, Senior Subordinate Judge, Kangra,
at Dharmsala, dated the 20th July 1916, déismissing the
suit.

Barwant Rax, for Appellants.
Muxaxp Laxn Puri, for Respondents,

The judgment of the Court.was delivered by~-

ABpbUL Raoor J.—This second appeal has arisen
out of the following facts :—

One Nand Ram along with his sons, Gori, Munéhi,

Duni, plaintiffs, and kaj Mal, defendant No. 1, in
the suit, formed a joint Hindu family. He died in
1908. On the 7th January 1918 Mela Mal and Shib
Dayal, defendants Nos. 3 and 4, traders of Hoshiarpur,
filed a suit in the Court of the Subordinate Judge of
Boghiarpur against Nand Ram and Raj Mal, defendant
No. 1, {or the recovery of Rs. 1,270 due on baht account,
Nand Ram having died before the suit, as already stated
the defendants Nos. 8 and 4 proceeded against Raj
Mal alone as the sole defendant in the case. The
guit was decreed against Raj Mal alone and a decree for
the amount was passed against himh. ~ In the execution
of the decree a debt of RBs., 2,061 due from the estate of
the Raja of Goler in the hands of the Court of Wards was
attached. The plaintiffs objectec to. the attachment
of §th of the debt on the allegation that the debt for
which the claim was preferred had not been incurred
for the -benefit of the joint family, and = that the

decree being against the defendant No. 1 alone could

not be executed against them. The objections were
disallowed and. the %th. share of the debt was' Dot

released from -attachment. . Thereupon the plaintiffs
instituted the present suit for a. declaration to the:
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effect that the sum of Rs. 2.051 due from defendant
No. 2 which the defendants Nos. 3 and 4 had got at-
tached in execution of their decree against defendant
No. 1, was not liable to be attached and sold in excess of
the share of Raj Mal, and that the share of the plaintiffs
to the extent of 3th ought to have been released from
attachment. It was also pleaded that the defendant
No. 1 was a man of bad character and of extravagant
habits and had incurred the debt for immoral pur-
poses, and that in any case the decree being against
defendant No. 1 alone, the shares of the plaintiffs were
not liable to be attached in exeention thereof.

The suit was resisted by the defendants Nos, 8 and
4 on the following grounds, namely, that the defendant
No. 1 was the manager of the joint family ; that he
had incurred the debt as such along with the father
of the plaintiffs for the purchase of - articles for a shop
which belonged jointly to the plaintiffs, defendant No.
1 and their father. The clarges of immorality and
extravagance were denied, and the debt due from the

estate of the Raja of Goler was alleged to be the joint
property of the family.

The trial Conrt framed two issues, namely :—

(1). Was not the debt for which the defendants
3 and 4 obtained a decres for Rs. 1,270 in-
curred for the benefit of the joint family
comprising plaintiffs and defendant 1 ?

(2) Tf so, is mnot the whole debt of Rs. 2,051
due by defendant 2 to the plaintiffs and
defendant 1 attachable and liable to sale in
execution of the said decree ?

‘The onus was placed on the plaintiffs in respect of
both these issues. On the first issne the finding of
the trial Court was that'the plaintiffs had failed to dis-
charge the' onus, and that it was not necessary under-
the circumstances to discuss the evidence of defendants:
Nos. 3 and 4. ‘
~..The decision on the second issue naturally followed
ision on the first issue and was necessarily

against the plaintiffs
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The suit was accordingly dismissed.

On appeal by the plaintiffs the decision of the trial
Court has been reversed and a (z2cree has been granted
in favouvr of the plaintiffs. Hence this appeal.

The following facts may be talen to have either been
admitted or found— :

(1) that the sum of Rs., 2,051, which has been
atiached, belongs to the plaintiffs and Raj
Mal. the defeadent No. 1; and B

(2; that the deerss under execution was passed
against Raj Mal personaily and not in his
representative capacity as the manager of the
family.

The first contention put forward by Mr. Balwant
Rai in his argument was that the attached debt belong-
ed to the defendant No. 1 exelusively, and that the plain-
tiffs had no share in it. This econtention, however, does
not appear to have been urged in the Courts below. In
fact, from the line taken in defence snd from the word-
ing of issue No. 2 it would appear that the said sum
wag treated by all parties as being due both to the
‘plaintiffs and the defendant No. 1. We. are, therefore,
not prepared to listen to this contention put forward in
second appeal for the first time.

The second contention of the learned Vakil was that
inasmuch as the decretal debt had heen incurred for the
‘benefit of the joint family, and as the defendant No. 1
was admittedly the manager, the plaintiffs must be held

to be liable for the debf, in spite of the fact that the-
‘decree under exeeution had been obtained ‘against the.

“defendant No. 1 alone. This contention is opposed to

the well recognised rule that where a creditor sues for.

a debt due from a joint family and does not join all the
members of the family as defendants and obtains a decree
against one of the members of the family alone, it can-

not he exeouted against the whole coparcenary proper-
ty, unless the person sued happensto be the manager.

-of the family and the decree is obtained against him in
~his capacity as manager representing the family. This
rule js clearly stated in almost 2l the cos

» | taries on
Hindu Law. 'See for example Principles’ of Hindu

1928

Mera Max

GoRi.



1929
MEws Mar

Gozi,

202 INDIAN LAW REPORTS. { vou, 11z

Law by Muller, 111 Fdition, page 229, paragraph 208,
where the principle, deducible;from decided cases is thus
summed up :—

“Wheae a person teeks to enforee a claim against a joint
EBindu family, 1t is advisable that he should join all the members
of the family as defendunts. I{ he sues only one of the members
and obtains a deciee against him, the decree ecannot be execuoted
against tLe whole copsrcemary property ; it can only be executed
against ibe defendant’s intcrest in the property. To this, however,
there is an exception which is noted below.

Excrerion-—A decree passed against the manager of a joint
fowily as sepresenting the jamily, provided it be in respect of a
debt ccutsacted by him for family necessities or for the family
business, may be executed against the whole coparcenary property,
although the other mewhers weie not parties to the sumit. It is
otherwise, if ihe decree passed is against the manager personally.
A decree, even for a family debt, passed against the manager per-
sopally, caunot be executed against the whole coparcenary property ;
it can be executed orly against his interest in the property.”

The same rule is stated by Dr.; Gour inj his Hindu
Code at page 613, paragraph 1359, as follows :—

If the manager may sue oxr be sued on behalf of the joint
family, it follows that any decree passed in such suit for or against
him, would bind the family which he represents. This was the
radiu decidends of the Privy Council dewsion (S8heo Skhankar v.
Jaddo Kanwar (1)),

It is immaterial whetber the manaper was the father orany-
‘other relstion, provided he was the manager, and %ad or was sued

#n that capacity. This must be clear from the record. It cannot
be presumed.”’

The same rule is stated by Mayne in his work on
Hindu Law, 1V Edition, Section 824 at page 872, in the-
following words :~—

“If the managing member of the family exeeutes a document
which would bind the other members, the proper course is fo sue
them all. If the creditor chooses, he may only sue the person who
exceuted the docament.  But if he adopts this course, his execution
will only take effect upon the share of the execution dcbtor. He
eantiob enforce it against the other members (nct being the sons of
the debtor) merely by proving that the transaction was entered into-
for the benefit of the family.” 9

- In this case it;hasnof'beefﬁ : w;hown i'.hat the debt:
was incurred for the benefit of the family or that the-
* plaintiffs ‘were in any way benefited by the transaction..

(1) (19141, I, R. 86 All, 388 (P, C.);
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It has been held in Bhure and others v. Bandrss
Das, ete. (1) that—

*¢ there is no presumption that a debt contracted even by the
manager of a Hindu family was contracted for the benefit of the
family or firm. »

Therefore in each case it ought to be proved that
the debt fcr which all the members of the family are
sought to be madec liable was incurred for the benefit
of the family., This question, however, is not very
material and eannot affect the main question on which
the decision of the present case depends. The main
question is whether the property of the plaintiffs can
be attached in execution of a decrce passed in a suit to
which they were no party and were not reprasented by
any one. As a general proposition of law there can be
no doubt that a decree can be executed only against &
person against whom it has been passed, but it is con-
tended in this case that although the plaintiffs were not
impleaded as defendants in the suit they were substan-
tially represented by the defendant No. 1. who was the
manager of the joint family. It has, however, been
held in numerous cases that in order to make the other
members of the joint family liable under a decree passed
against the managing member it ought tc be shown that
the suit was brought against him in his representative
capacity. In addition to the authorities qucted above
the following cases among others too numerous to

mention may be cited as fully supporting this propesi~

tion :—

Viraragavamma v. Samudrala (2), -

Guruvappa v. Thimma and another (3),.
Sethurvayyan v. Muthusami (4),

Balbir Singh v. Ajudhia Prasad (5),

Ram Dayal v. Durgs Singh {6), and

Lachmi Narain v, Kunji L1l and Chote Lal (7).

 Mr. Balwant Rai has, however, strongly relied on
the case of Sakha Bam v. Devyi (8) and no. doubt the

(1) 174 P. L. B.1915. ‘ (5) (1886) 1. L. R. 9 AY. 148,
{2) (1885) I, L. R. B Mad, 208, (6] (1890) I. L. R. 12 Al 209,
(8) (1887) I, L. R. 16 M=ad 8186, (7y (1894) I, L, R. 18 AL, 449,
(4) (1885) L. L.R. 12 Mad, 825,  (8) (1498) L L. B, 28 Bom. 873,
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decision in that case goes a long way to support his
contention. The rule is thus stated in the headnote :—

« Where a delt is incrred by & Hindu as manager of the

family for family purposes, the other members of the family,
thoush not parties to the suit, will be bonnd by the decree passed
against him in respict «f the debt ; and if in execution of the
decree any joint property is sold, the interest of the whole family
in such property will pass by the sale.”
7 1t has, however, not been shown in this case that
Raj Wal bad inewrred the debt as the manager of the
family and for its benefit. An examination of the facts
of decided cases leads us to the conelusion that no
general rule can be laid down which may be applicable
fo every case. If in any particular case it is shown
that the debf was incwrred by the karta of a family for
the purposes of the family trade or for its benefit other-
wise and he was sued as manager and a decres was
substantially against the family in the pame of its
manager. all the members of the family will be liable
for the decretal amount, 'These facts, however, must
be proved by evidence. Tt was held in Rangoswami .
Iyengar v. Anwnathurai Iyengar and others (1) that—

¥ there is no presumption of law that a suit by a manager of
a joint Hindu family is in his vepresentative eapacity as Manager
and where the gnestion itsclf is not raised as to his having repre-
gented the family, » Court will he acting rightly in holding that
he sued in his own personal cavacity.”’

The same rule, we take it, will apply in a converse
case, namely, where a suit is brought against a mana-
ger of a joint Rindu family.

Mr. Balwant Rai has referred to three more oases
to which we will briefly refer :—

(1) Baldeo Sanar v. Mobarak Ali Khan (2). This
case, in our opirion, does not lay dowi any different
principle. The rule laid down in- the judoment is
summed up in the headrote which runs as follows :—

«p m'e\mhénof a joint Hindu family, not being a son of the
debtor, would be hound by a decree and sale of the family property
under the decree, although he was not a pasty to it, if-the ereditor

. or-tie purchaser, as the case may be, could: prove that the debt
© bad been contracted for the benefit of the family or the purposes of .

10) 20 Mad. L.J. 852,853, . (2) (1902) 1. L. R, 29 Cal, 583,
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a trading business in which they were Intercated. and if fhe docree
was substantially one agaiuvst tiean. oithough in furm it inight be
against the head member or members of the family, who contracted
the debt,

Tkis would especially Le so, if the other coparceners were
minors at the time the deht was contracted and the suit was broupht.”

(2) The facts of the case in Hoari Vithal v. Jai
Ram Vithal (1) are clearly distingnishable from the
facts of the present case. The plaintiffs and their bro-
ther Ewaji were in joint occupation of cerfain Thikans
in a khoti village. Fsaji being the eldest brother was in
possession of the family estate as a manager. TIn that
capactly he was sued for arrears of assessment due on
the Thikans and a decree was obtained against him. It
was accordingly held that the other members of the
family weré bound by the decree.

(3) The case of Daulai Ram v. Mehr Chand (2)

has heen distinguished in the case of Sathurayyan
v. Muthusami (3) on the ground that the suit was
brought upon a mortzage standing in the name of the
managing member of the family and was treated as one
against the managing members in his representative

capacity., The other members were, therefore, rightly -

held to be bound by the decree.
In our opinion the preponderance of anthorities is

“in favour of the decision’of the Lower Appellate Court.

We accordingly dismiss this appeal with costs. The
-effect of the dismissal being that the decree cannot be

-executed against the shares of the plaintiffs in the pro- .

_perty attached.

CC.H.O. o |
Appeal dismissed.

(1) (1890) I, L, R. 14 Dom. 697, (%) (1887) L L. R. 15 Cxi, 70 (P, C.).
(3, (1888) 1, L, B. 12 Mad. 3:5. '
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