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Before Mr. lud iee Abdul Raoof and Mr. Jnsfue H arriunl

MELA MAL AFD SHIB B A T A L ( De^enba.nts ) - .  
FiS 7, Appellants,

versus
GOBI AND OTHERS (PlAINTIFM) ANT> RAJ' M AL ANB 

ANOTHETi ( Dbpsnbints) — E b spoJidents,
civil Appeal INo. 872 of 1917.

Joini Hindu Faniify—Decree againsf one 'm.emhcr—'UiliHiy o f  
the sTiareit o f  l ie  olher members— Wanager—‘representative capcie- 
ty—family purpose —premmpHon,

Welrli tbat where a creditor sues for a debt due from a joint 
Hmdu family and does not Join all tTie members of the family as 
defendants and o1:>tinii3 a decree a^afas^ one of the member.? of the  
fatally alone, it cannot be executed ag'vinst the whole coparcenary 
property, unless the person sued happens to be the manager of 
the family and the deoree is ’̂̂ htaiaed against him in  his capaGity 
as manager representing the family.

f i r a r a g m a '^ i m a v .  San ind ra ‘̂ .2 (1), ( i n n m a p p a  v. Tkimma ('J), 
Sathwa^'^an  v, M u i h i s a m i  (S), B a l l j u  8 m g h  r .  Aujf lJ i ia P f a s a d  
3 ); Sntm Dafal v. Dtii'ga Sin^h (5)j and lachmi Narmn v. KimH} 
Lai (0), followed.

Mulk^s Principles of Hiada 3rd 15dlfcioii, page 329,
SO8, G out's Hindu Code  ̂ pa^e 613, para. 1359, and Mayne’ a 
Hindu Law, 4th Edition, pajye 37’2j section 324, approved.

8aMaram t .  Denft (7), Hari v. J'limm, VUhdl (8)
and haul at Ham v. Meltr Clm B  (9), distinguished,

Ba^deo Sonar'T. Modarak Jli Klim (10), referred to.
Beld afsOi that there is no presumption o f law that a suit 

h j  a creditor against a manager of a joint Hindu family wag 
brought against the latter in his representative capacity as mana­
ger.

'Bmgaswami Iyengar v. Annathtirai Iyengar (11), referred to.
FeW furiJiefi there is no preenmption that a debt coii- 

. ttacsted, even by tte  manas^er o f a Hindu family was contracted for 
the benefit of the family.

Biitra V. 'Banmsi Das (12-) , followed,
(1> (18P5) I, L. U. 8 Jvad, 208. (7) (1S98) I. L, E. 23 Bom. 872,
(2) (1887) h  h. :R. 10 ’Ma.l, 316. (81 (1^90) I. L. R. 14 Bom. 697.
(5) (1888) I  U  K  12 Maa. 82S. (9) (1887) 1.1., B. 15 Gal. 70 (P 0.)
(4) (I886t L L. E. 9 All. 142. (10) (1902) I. W  R. ?9 Gal. S93.

(lb'90) 1, L. R, 13 Ml. 200. (II) (19105 20 Mad. L. S. 8S2* 8SS. ■
(6) (1894) I, L. It. 16 All 449. (12) 174 P. L. E. 1915,



Behl^ hoioetetf Ibat no general rale can, be laid down which 1 9 £ f
may be applicable to every case. If in any particular cas»e it is 
shewn that the debt was incui red by the Karta of a family for the MiLA M a l
purposes of the family trade ox for its benefit otherwise and he waf 9.
sued as manager and a decree ■ffas substantially against the family 0oBX^
In the name of its manager, all the members of the family wiE 
liable for the decretal amount. .

Second Appeal from  ike decree oj F, Jp. Kennatcoy^
JEJsquire, District Jud^e^ Boiliiarpur and Kangra Die
tricts, dated Wth January 1917* reversing that of J. K.
M. Tvppi Mquire> Senior Subordinate Judge, Kangra^ 
at Dharmsala^ dated the 20th July 1916, dismissing the 
»uit,

Balwakt B aIj for Apj^ellaiits.
M ukaijd Lal P ueIs for Hespoadeiits.

The judgment of the Court'was delivered by—
Abdul E agof J .—Tins second appeal has arisen

out of the following facts :—
One Kand Earn along Mith his sons, Gori, Munshi,

Bnni, plaintiffs, and EaJ Malj defendant 3, In 
the suit; formed a joint Hindtx family. He died in- 
1903. On the 7th J annary 1913 Mela Mai and Shib 
Dayal, defendants Kos. 3 and 4, traders of Hoshiarpxir, 
filed a snit in the Court of the Subordinate Judge o f 
B oehiarpur against Kand Earn and Haj Mai, defendant 
3So. I5 for the recovery of Es. 1,270 due on haM account, 
l^and Earn having died before the suit, as already stated 
the defendants JSos. 3 and 4 proceeded against EaJ 
Mai alone as the sole defendant in the case. Tke 
■suit:,i?aB'€ec^eeS'against''EaJ''Malaloiie and"a decree for 
the amount was passed Against hini. In the ©xeoution 
of the decree a debt of Bs. 2,0&1 due from the estate of 
the Baja of Goler in the hands of the Court of Wards was 
attached. The plaintiffs objected tô  the attachment 
of |th of the debt on the allegation that the debt for 
which the claim was preferred had not been incurred 
for the benefit of the joint family, and. that the 
decree being against th^ defendant JSo. 1  alone cSOtflt 
not be executed against them. The objectioiig'  ̂ 'were 
disallowed and,' the fth  ’ share “ of ' t h e '■#&&' ■ iiot 
released from attachment. Thexeupbn thife plaintiffs 
inetituled the present suit for a decteifatiion to t te  ;
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18SE effect that the sbbi of Rs. 2,051 due from defendant 
S 'd. 2 -which the defendants Nos, 3 and 4t had got at­
tached in execution of their decree against defendant

1, was not liable to be attached and sold in excess of 
the share of Raj Mal, and that the share of the plaintiffs 
to the extent of fth  oug’ht to haye been released from  
attachment. I t  was also pleaded that the defendant 
F o . 1 was a man of bad character and of extravagant 
habits and had incurred the debt for immoral pur­
poses, and that in  any case the decree being against 
defendant No. 1  alonCj the shares of the plaintiffs were 
not liable to be attacbed in execution thereof.

The suit was resisted by the defendants ^ o s. 3 and 
4 on the following grourids, namelvs that the defendant 
No. 1 was the manager of the joint fa m ily  ; that he 
had incurred tbe debt as, sneh along w ith the father 
of the plaintiffs for the purchase o? ' articles for a shop 
w hich belonged jo in tly  to the plaintiffsj defendant N o. 
1  and their father. The charges of irom orality and 
extravagance/were denied, and the debt due from the 
estate of the B a ja  of Goler was alleged'to be the jo in t  
•property of tlie fam ily.

The trial Courf. framed two issues, namely :—
(1 ) . W as not the debt for which the defendants

o and 4 obtained a decree for Bs. 1,2 7 0  in ­
curred for the benefit of the jo in t fa m ily  
xjompris-ing plaintiffs and defendant 1  ?

(2) I f  so, is not the whole debt of Es. 2,051
due by defendant 2 to tbe ])laintiffs and 
defendant 1  attachable and liable to sale in  
execution of the said decree ?

The onus was placed on the plaintiffs in respect of 
1}0th thes« issues. On the firŝ t issne the finding of 
the trial Cotirt was th’at^the plaintiffs had failed to dis- 
'Chargfe :”and''th  ̂ it was nofc’n.ecessary under-
the circamstanees to discuss the eyidence of defendants' 
,Hos. 3 and 4.

The decislo,p on. the second issue naturally followed; 
the d ecis ion oyx ' the ' first isRU0_, and/ was: .Beeessayily' 
âgainst thCpteintifer
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The suit was aceorclingly dismissed.
On appeal b /  the plaintiffis tlie decision o f tlie ta-ial 'M.ell WftT.

Court lias been reversed and a c’ ^eree lias beaii granted t?,
in faYOii? of the plaintiffs. Hence tbis appeal. Gom«

Tlie following facts may be taken to have <iit!ier been 
■admitted or found—

(1) tliat tlie siiiQ, of Es. 3,051, ivliieli has been 
atlaclietlj belongs to tlie plaintiffs and BaJ 
lla b  tbe defeauent No. 1 ;  and

(2,i tliat the deerŝ tfi under eseaiitio n  w^s passed 
against R a j M a i personally and not in  his 
representative capacity as the manager of the 
fa m ily .

The first contention put forward by ICr. Balw ant 
!Eai in his argument was that the attached debt heloiig - 
ed to tlie defendant No. 1 exclusively, and that the p la in ­
tiffs had no share in  it. Th is  contention, however^ does 
not appear to have beeo. urged in  the Courts below. In  
fact, from the line taken in  defence nnd from  the word* 
w g  of issue No. 2 it  would appear 'that the said sime 
was treated' b y  all' parties as being, due, both 'to ' the 

'plaintiffs and the defendant No. ,1 . , We,, arê ,, thereforej 
n ot prepared to listen  to this contention p u t forw ard  in  
second appeal for the first time.

The second contention of the learned T a k il  was that 
inasmuch as the decretal debt had been incurred for the 
benefit of the jo in t fam ily , aod as the defendant No. 1 
was adm ittedly the manag^r^ the plaintiffs m ast be held 
to be liable -for;t||e; debt^ ,in , gpite of the fact that the  ̂- 
'̂decree niife,'fexee'utioh' lia.d''been ' obtained- 
defendant „No. 1 alone... ■ T h is  , contention is"' opposed- to 
the w ell recognised ru le  that where a  creditor smes for 
a debt due from a joint family and does not join all the 
members of the family as defendants and obtains a decree 
against one of the members of the fa m ily  alone, it  can­
not be executed against the whole coparcenary proper- 
ty» unless the person sued happens to be tlie niaiis^^ef, 
of the family and the decree is  obtained a g a i# i  Eiai: in
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10gg L a w  by M uller, I I I  Edition, page 229, paragraph 208,„
‘wlieie the principle, dedueiblelfrom decided^cases is tim s

M ei»a M al suBQmed u p  ;—~

G ow . ' ‘ "V̂ htie a peison seelis to enforce a claim against a joint
Bindu Jaiuiljj it is advisable that he should join all the members 
of the i'amily as defendants, II he sues only one of the memhers- 
and obtains a deciee against him  ̂ the decree cannot be executed, 
against tiie whole eopsrcenarr poperty j it can only be executed 
against the <iefendant'’s interest in the property. To this, however  ̂
there is an exception -which is noted below.

iixcEPTiOK— A  decree passed against the manager o f a joint 
family an re^ieMniiny the family^ piovided it be in respect of a 
debt ccntj'acted by him for family necessities or for the family 
business, may be executed against the -whole coparcenary property^ 
although the other meuiberii weie not parties to the suit. It  is 
otherwise, if the decree pasted ia against the manager 
A  decree, even for a family debt,, passed against the manager per­
sonally, cannot be executed against the -whole coparcenary property j 
it can be executed only against his interest in the property

The same rule is stated by Gour in  ̂Ms Hindu'
Code at page 613, paragraph 1359, as follows;—

'If the manager may Sue or be sued on behalf o f  the joint 
family^ it follows that any decree passed in such suit for or against 
him, would bind the family which he ref resents. This was the 
fOliu decidtndi of the Pxiyy ,Council decision [Skeo Shankar y , 
Jaddo Kanwar ( l ) j .

It is immaterial whether the manager was the father or any 
other relation, provided ho was the manager, and had or was sued 
ill ih(i% c&^aciiy, T/iu must he dear from the record. It cannot 
'6e presnfHedJ^

The same rule is stated by Mayne in his work ott 
Hindu Law, IV Edition, Section 324 at page 372, in the, 
following words ;™

I f  the managing member of the family eseeutes a document 
■which would bind the other members, the proper course is to sue- 
theni alL I f the creditor chooses, he may only sue the person -who 
executed the document. But if he adopts this course, his execution 
■will dnly t&.l£e e& ct upon the share of the execution debtor. He 

eriforee it  against the other members (net being the sons of* 
th^ dehtcw’) merely by proving that the transaction was entered into- 
for the benefit of the fanally/^

In this case it ha? liot been shown that the debt 
■̂ as incurred for the benMfc of the family or that the- 
plaintiffs were In any way benefited by the transaction**.
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It has 1)6631 lield in B h u ra  and others v. Bam rsi 1822
DaSi etc.\ l) that—

M ela. M u *
there is no presumption that a debt contracted even by the «.

manager of a Hindu family was contracted for the benefit of the G oa l,
family or firm.

Therefore in each, case it ought to be proved that 
the debt f( r which all the members of the fa m ily  are 
sought to be made liable was incurred for the benefit 
of the fa m ily . T h is qaestion, however, is  not very 
m aterial and cannot affect the m ala question on which 
the decision of the present case depends. The main 
question is whetber the property of the plaintiffs can 
be attached in execution of a decree passed in  a suit to 
which, tbey were no p arty and were not represented by 
any one. As a general proposition of law there can be 
no doubt that a decree can be executed only against a 
person against wliom it has been passed, but it is con­
tended in  this case that although the plaintiffs were not 
impleaded as defendants in the suit tbey were substan­
tially represented by the defendant No. .1. who was the 
manager of the jo in t family. It has, howerer, beBU 
held in numerous eases that in order to make the other 
members of the joint family liable under a decree passed 
against the managing member it ought to be shown that 
the suit was brought against him in his representatiye 
capacity. In addition to the authorities quoted above 
the following cases among others too numerous to 
mention may be cited as fully supporting this proposi­
tion *.—

y. SamudraJa (2),
Gurump^a v, ThimmM and matMr (3),
Sethumpym  v. Muthusami (4i),
B a lh if  Singh t, A ju d h ia  P f a ia d  (5),
Mam Dayal t . Durga Singh (6), and
Lachmi Narain v, K m ji Lxl and Ghote Lai (7).

Mr. Balwant B^i has, howeyer, strongly reU©d 0ifc 
the case of Sakha Bam y . Devji (8) and no jioujjt the
' (1) 174 R  ~h~ B. 1915. (5) ■ (1886)“"t: t., E,~9 142.

<2) {1885J I. L. B. 8 Ma-3. 2o8, (6j (1890) Is L, &  12 AU. 309.
(8) (1887) I. h. E. 10 Mad 816. (7) (1894) t  L. E. 16 All. 449.
(4) (1883) I. li. B. la  Mad. m .  (8) (1^98) I. U  R. 'iS Bom. 872.
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192S decision in  ilia t case goes a way to support liis
—  cootention. The rule is tlius stated in  the lieadiiote s—

,Mi i a  M aL 'Wlhere a del't i« incurred by a Hindu as manager of the
p*" familj for family piirr.oses, t h e  otter roembers of .the family^

■ thou O'!i not parlies to the suit, will be bound by tlie decree passed
against him in resp*. ct ' f the debt ; and if xii execution of the 
decree any joint property is Bold, tlie interest of the whole family 
in Bueh property will par̂ s by the sale.”

It has’j iiowevei’s not been shown in tliis case tliat
J la j M ai bad inoiirrecl tlie debt as tlie manager of the 
fam ily  and foT its benefit. A n  examiDation of tlie facts 
of decided cases leads iis to tbe conclusion that no 
general rule can he la id  down w liich  m ay he applicable 
to eTery case. I f  in  any p articu lar case it  is  shown, 
that the debt was incurred by the Icarta of a fa m ily  for 
the purposes of the fa m ily  trade or for its benefit other» 
wise and he ■was sued m  manager and a decree was 
substantially against the family in  the name of its 
manager, a ll the members of tbe fa m ily  w ill he liable 
for the decretal amonnt. These facts, howeverj m ust 
be proved by fcividenee. I t  ua s held in' Bangaswami 
Iyengar v. Anriathurm Iyengar and others (1) that—-

there is no f>resumpiion of law that a suit by a manager of 
a joint Hindu Family is in his representative capacity as Manager 
and'where the qnestion itpeU! is not raised as to his having repre- 
seBted the family, Cfurt will he netlng rig-htly in holding that 
be sued in his own periJona] capacity/^

The same rnlej we tal^e it , w ill apply in  a converse 
case, nanaelys where a suit is brought agmmt a m ana­
ger of a jo in t H ind u fam ily .

M r. Bah^ant B a i has referred to three more oases 
to which we w ill briefly refer :—

(1) Bal&eo Sonar v. Mo bar ale Ali Khan (2). This 
case, in our opinion, does not lay  down any different 
principle. The ru le  la id  down in  the judgm ent is  
stitoixjed up in  the headnote w hich runs as follows :— ,

memhex of a joi«t Hindu family, not being a «on of the 
debtor, wonkl be bo mid by a decree and sale of tbe family property 
Q3ader the decree, althongli he-was not paĴ ty to it, if-the creditor 
or purchaser, as the ease miay; be* eonld prove that the debt 

;; bg<| been, contracted fox tbe benefit b£ the family or- tbe purposes of̂
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a trading bttsluess m wliicli 11:ey were intsr^sLeil. ait.l il Tise GAcree 
was siibstraitiallj cue aĝ ihĴ :t a'Ummtsh itt fifrm It >n'glit he
against theliead member ur raernhers oi the ramiiy, \¥'ko coutraeted Mela. Mai* 
the debt. ®*

TOIi. Ill J IiAHOEB SESIES. 2P3

Ttis would especially Le eo, if the other coparceners were 
minors at the time the (lel)t was contracted and the snifc was

(2) The facts of the case iu  ,Suri Viihai v. Jai 
Earn Viihai (1 ) are e ie a jly  distiBffiiisliable f m ii  the 
facts of tbe present ease. The plaintiffs and their bro­
ther were in  jo int occiipatioa of certain ' '̂hi'kaus 
In  a Ithoii rillag e. E s a ji being eldest brotlier was in  
possession of the fa m ily  estate as a maiiager. In  that 
cafacity  he was sued for arrears of assessmenfc clue on 
the Ththans anti a decree was obtained against; h im . It;

accordingly beid that the other members of the 
fa m ily  were bound by the decree.

(3) The case of Daulac Earn v. Mehr Uhand (2)
has been «^istin<?iiished in the case of' Safliiirayyan 
T. Muthusami (3) on the ground that the suit was 
brought upon a mortgas^e standing in  the name of the 
m anaging member of the fam ily  and was treated as one 
against the managiBg Hiembers in 'h is  representative 
capaciiy. The other members w ere,/therefore, r ig h tly  
held to be bound by the deoree.

In  onr opinion the preponderance of aiithorfties is  
■in fayonr »f the decision*of the LoR^er Appellate Oonrt. 
W e accordingly dismiss this appeal n ith  costa. The 
effect of the dismissal being that the decree cannot be 
executed against the shares of fcho plaintiffs in, the pro­
perty attached.

o : 'h 1'o.""'''
Appeal dismissed.

Gobi.

(1) (1890) I. L. E. 14 597, (2) (18S7) I. h . R. 15 Oil. 70 (P. C.).
(8j (lB88)i. UB. laMad. 3^5.


